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DISTRIBUTIONS PURSUANT TO ORDERS ENFORCING 
THE ANTITRUST LAWS 


TUESDAY, MAY 26, 1959 


U.S. Senate, 
CoMMITTEE ON FINANCE, 
Washington, D.C. 

The committee met, pursuant to notice, at 10:15 a.m., in room 2221, 
New Senate Office Building. Senator Harry Flood Byrd (chairman) 
presiding. 

Present: Senators Byrd, Kerr, Frear, Long, Smathers, Douglas, 
Gore, Talmadge, McCarthy, Hartke, Williams, Carlson, Butler, Cot- 
ton, and Curtis. 

Also present: Elizabeth B. Springer, chief clerk, and Mr. Colin F. 
Stam, chief of staff of the Joint Committee on Internal Revenue 
Taxation. 

The Cuarmman. The committee will come to order. 

The hearing today is on Senate bill 200, relating to gain or loss on 
disposition of stock made pursuant to orders enforcing the antitrust 
laws. 

A copy of the bill, and reports thereon from the Departments of 
Treasury and Justice are hereby inserted in the record. 

(The bill and departmental reports follow :) 


[S. 200, 86th Cong., 1st sess. ] 


A BILL To amend the Internal Revenue Code of 1954 so as to provide for nonrecognition 
of gain or loss upon certain distributions of stock made pursuant to orders enforcing 
the antitrust laws 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subchapter O of chapter 1 of the Inter- 
nal Revenue Code of 1954 (relating to gain or loss on disposition of property) is 
amended by adding at the end thereof the following new part : 


“PART IX—DISTRIBUTIONS PURSUANT TO ORDERS EN- 
FORCING THE ANTITRUST LAWS 


“Sec. 1111. Distribution of stock pursuant to order enforcing the antitrust 
laws. 


“SEC, 1111. DISTRIBUTION OF STOCK PURSUANT TO ORDER ENFORC- 
ING THE ANTITRUST LAWS. 


“(a) Errecr on DistrRipuTEES.— 

“(1) GENERAL RULE.—-If a corporation (referred to in this section as the 
‘distributing corporation’) distributes to a shareholder, with respect to its 
stock held by such shareholder, stock which, when distributed to the dis- 
tributee, is divested stock (as defined in subsection (d)) then no gain or loss 
shall be recognized to (and no amount shall be includible in the income 
of) such shareholder on the receipt of such divested stock. 

“*(2) NON PRO RATA DISTRIBUTION, ETC.—Paragraph (1) shall be applied 
without regard to the following : 


1 
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*“(A) whether or not the distribution is pro rata with respect to all 
of the shareholders of the distributing corporation, and b 
“(B) whether or not the shareholder surrenders stock in the distri- J 
buting corporation. 
“(3) DISTRIBUTIONS TO AVOID FEDERAL INCOME TAX.—Paragraph (1) shall 


not apply to any transaction one of the principal purposes of which is the di 
distribution of the earnings and profits of the distributing corporation | Re 
or of the corporation whose stock is distributed, or both (but the mere fact Ju 


that either corporation has accumulated earnings and profits shall not be 
construed to mean that one of the principal purposes of the transaction is 
the distribution of the earnings and profits of either corporation, or both), 

“(4) DISTRIBUTION INVOVING GIFT OR COMPENSATION.—In the case of a dis- 


tribution to which paragraph (1) applies, but which— He 
“(A) results in a gift, see section 2501, and following, or Ch 

“(B) has the effect of the payment of compensation, see section 61 U. 

(a) (1). i | 

“(b) BASIS OF PROPERTY ACQUIRED IN DistRInuTIONS.—If, by reason of sub- | thi 
section (a), gain or loss is not recognized with respect to the receipt of divested | Re 
stock, then, under regulations prescribed by the Secretary or his delegate— | cel 
*“(1) if the divested stock is received by a shareholder without the sur- lay 
render by such shareholder of stock in the distributing corporation, the | 
basis of such divested stock and of the stock with respect to which it is ho 
distributed shall, in the distributee’s hands, be determined by allocating the act 
adjusted basis of the stock with respect to which the distribution was re eal 
ceived between such stock and the divested stock received ; or ' ste 
“(2) if the divested stock is received by a shareholder is exchange for is 
stock in the distributing corporation, the basis of the divested stock shall, i 19% 

in the distributee’s hands, be the same as the adjusted basis of the stock | tor 
exchanged therefor. : spe 
“(c) ALLOCATION OF EARNINGS AND PROFITS.— eff 
““(1) ALLOCATION IN CERTAIN CORPORATE SEPARATIONS.—In the case of a nol 
distribution or exchange under subsection (a) of stock in a controlled ore 
corporation, proper allocation with respect to the earnings and profits of ha} 
the distributing corporation and the controlled corporation shall be made the 
under regulations prescribed by the Secretary or his delegate. COL 
“(2) DEFINITION OF CONTROLLED CORPORATION.—For purposes of paragraph ] 

(1), the term ‘controlled corporation’ means a corporation with respect to Co! 
which at least 80 percent of the tofal combined voting power of all classes dis 

of stock entitled to vote and at least 80 percent of the total number of age 
shares of all other classes of stock is owned by the distributing corporation. per 
“(d) DEFINITION OF DivestTeD Stock.—For purposes of this section, the term we 
‘divested stock’ means stock which is— i pre 
“(1) the subject of a judgment, decree, or other order of a court or of | I 

a Commission or Board authorized to enforce compliance in a suit or other | tio 
proceeding brought by the United States or such a Commission or Board | ad 
under the Sherman Act (26 Stat. 209, 15 U.S.C. sec. 1-7, as amended) and | ord 
the Clayton Act (38 Stat. 730, 15 U.S.C. sec. 12-27, as amended), and visi 
“(2) distributed by the distributing corporation pursuant to a judgment, The 
decree, or order entered after June 1, 1958, in such suit or proceeding, if fine 
such judgment, decree, or order— hol 
“(A) directs the distributing corporation to divest itself of such | S 

stock, i to ¢ 

“(B) specifies and itemizes the stock to be divested, unc 

“(C) recites that such divestment is necessary or appropriate to : Am 
effectuate the policies of the Sherman Act or the Clayton Act, or both, | exc 

and ' Fed 

“(D) recites that nonrecognition of gain pursuant to section 1111 | ate 

of the Internal Revenue Code of 1954 is required to reach an equitable | of 1 
judgment, decree, or order in such suit or proceeding. ele 

“(e) Cross REFERENCE.— i Sec 
“For determination of the period for which the taxpayer has held divested | of | 
stock received in a distribution to which subsection (a) applies see section | pur 
1223(1).” _ 
Sec. 2. (a) Section 1223(1)(B) of such Code (relating to holding period | in § 
of property) is amended by adding immediately before the word “applies” the } com 


following: “or section 1111.” casi 
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(b) The table of parts for subchapter O of chapter 1 of such Code is amended 
by adding at the end thereof the following: 


“Part IX. Distributions pursuant to orders enforcing the antitrust laws.” 


Sec. 3. The amendments made by this Act shall apply only with respect to 
distributions of divested stock (as defined in section 1111(d) of the Internal 


Revenue Code of 1954, as added by the first section of this Act) made after 
June 1, 1958. 





THE SECRETARY OF THE TREASURY, 


Washington, May 22, 1959. 
Hon. Harry F. Byrp, 


Chairman, Committee on Finance, 
U.S. Senate, Washington, D.C. 


My Deak Mk. CHAIRMAN: This is in response to a request for the views of 
this Department on 8S. 200, introduced by Mr. Frear, a bill to amend the Internal 
Revenue Code of 1954 so as to provide for nonrecognition of gain or loss upon 
certain distributions of stock made pursuant to orders enforcing the antitrust 
laws. 

S$. 200 would permit a corporation to distribute “divested stock” to its share- 
holders without dividend or gain tax consequences to the recipients if the trans- 
action does not have as one of its principal purposes the distribution of the 
earnings and protits of the distributing corporation or the corporation whose 
stock is distributed. Under the bill, “divested stock” would mean stock which 
is distributed pursuant to a judgment, decree, or order entered after June 1, 
1958, in certain suits or proceedings to enforce the Sherman Act and the Clay- 
ton Act. The judgment, decree, or order must direct the divestment of the 
specific stock, must recite that the divestment is necessary or appropriate to 
effectuate the policies of the Sherman Act or Clayton Act, and must recite that 
nonrecognition of gain is required to reach an equitable judgment, decree, or 
order. The bill contains technical provisions for allocating basis of stock in the 
hands of recipient shareholders and also for allocating earnings and profits of 
the distributing corporation if there is a distribution or exchange of stock in a 
controlled corporation. 

It is true that the tax laws in at least three instances have been amended by 
Congress to provide for the nonrecognition of gain in the case of exchanges or 
distributions of property ordered or certified to be necessary by a Federal 
agency. In the interest of completeness, these laws which admittedly have 
persuasive force are summarized below. But, for the reasons hereafter stated, 
we do not believe that they should be regarded as controlling precedents in the 
present case. 

First, a provision for nonrecognition of gain or loss on exchanges or distribu- 
tions in obedience to the orders of the Securities and Exchange Commission was 
added in 1938, now section 1081 of the 1954 code. This provision relates to an 
order of the Securities and Exchange Commission issued to effectuate the pro- 
visions of section 11(b) of the Public Utility Holding Company Act of 1935. 
The order must be one requiring or approving action which the Commission 
finds to be necessary or appropriate to the integration or simplification of the 
holding company system of which the transferor corporation is a member. 

Second, nonrecognition of gain or loss on the sale or exchange of property 
to effectuate policies of the Federal Communications Commission was permitted 
under section 1071 of the 1954 code but was recently limited by the Technical 
Amendments Act of 1958. The section originally provided that if the sale or 
exchange of property (including stock of a corporation) is certified by the 
Federal Communications Commission to be necessary or appropriate to effectu- 
ate the policies of the Commission with respect to the ownership and control 
of radio broadcasting stations, such sale or exchange shall, if the taxpayer so 
elects, be treated as a nontaxable involuntary conversion of such property. 
Section 1071, however, had been utilized in some instances to obtain deferral 
of tax on what in reality were voluntary transactions. The taxpayer would 
purchase broadcasting properties in excess of the maximum number permitted 
under Commission rules and then obtain certification from the Commission that 
the disposition of a facility was necessary to effectuate its policies. Accordingly, 
in September of 1956, the Federal Communications Commission announced that 
commencing on October 15, 1956, it would certify the disposal of radio broad- 
casting facilities only where the disposition is required because of a change in, 
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or adoption of, a new policy of the Commission. Consistent with this policy, the 
Technical Amendments Act of 1958 amended section 1071 by restricting non- 
recognition of gain or loss to the sale or exchange of property certified by the 
Federal Communications Commission to be “necessary or appropriate to effec- 
tuate a change in policy of, or adoption of a new policy by, the Commission.” 

The third instance relates to distributions pursuant to the Bank Holding 
Company Act of 1956. Section 1101 of the 1954 code provides that under cer- 
tain circumstances the distribution of nonbanking assets by a bank holding com- 
pany may be made without recognition of gain if the Federal Reserve Board 
certifies that the distribution of property “is necessary or appropriate to effec- 
tuate section 4 of the Bank Holding Company Act of 1956.” The nonrecognition 
of gain applies only to a corporation that would have been a bank holding com- 
pany on May 15, 1955, if the Bank Holding Company Act of 1956 had been in 
effect on such date, and to distributions of property acquired by the bank holding 
company on or before May 15, 1955, or of property acquired in a tax-free distri- 
bution from another holding company under section 1101. 

In addition to the foregoing, taxable gain may be deferred in connection 
with certain involuntary conversions. For example, section 1083(b) provides 
that if property lying within an irrigation project is sold or otherwise dis- 
posed of in order to conform to the acreage limitation provisions of Federal 
reclamation laws, such sale or distribution shall be treated as an involuntary 
conversion and the gain accordingly not recognized. Other involuntary con- 
version provisions of less pertinence include property compulsorily or involun- 
tarily converted as a result of its destruction in whole or in part, theft, seiz- 
ure, or requisition or condemnation or threat or imminence thereof, and live- 
stock destroyed by disease or sold on account of drought. 

S. 200 is more related in purpose to a bill introduced in the 85th Congress, 
H.R. 7628, which would have extended nonrocognition of gain in certain situa- 
tions where a taxpayer is required under the antitrust laws to sell or dispose 
of property and subsequently reinvest the proceeds in similar property. H.R. 
7628 was reported out by the Ways and Means Committee in August of 1957, 
with 10 members of the committee dissenting. (See H. Rept. 1269, 85th Cong., 
1st sess.) 

The Treasury Department opposed H.R. 7628, stating in its report to the 
chairman of the Ways and Means Committee : 

“The revenue effect of H.R. 7628 is«difficult to predict in advance but might 
be large in some years. Special tax relief measures, especially those involving 
large potential revenue losses, are objectionavle in the absence of overriding 
considerations of general public policy. The Treasury Department is not 
aware of any general policy considerations which would justify this special 
tax relief. However, the Department of Justice is in a better position than 
this Department to comment on this bill as it relates to antitrust policy. 
The retroactive feature of this bill is also undesirable. We understand that 
relief would be provided in several important cases under the retroactive cov- 
erage of the bill. 

“Under the circumstances the Treasury Department is opposed to the en- 
actment of H.R. 7628.” 

The Department of Justice also opposed the bill, concluding in its report 
to the chairman of the Ways and Means Committee that from the standpoint 
of antitrust law enforcement, the Department of Justice was opposed to the 
enactment of the bill. The reports of the Departments of Treasury and Justice 
are included in the dissenting views of House Report No. 1269. 

The Department recognizes that there may be cases where a taxpaver has 
acquired property in the past for legitimate business purposes under circum 
stances which did not appear to involve any violation of antitrust laws. Subse- 
quently, by reason of developments in technology and business relationships, it 
may be necessary to require that the taxpayer divest himself of such property 
to assure effective enforcement of the laws against restraint of trade. The 
Department recognizes that in such a case a strong argument can be made for 
tax relief especially where tax consequences of a divestiture may create adverse 
economic consequences for innocent parties. On the other hand, such equitable 
considerations would not exist in favor of a taxpayer who could or should antici- 
pate a divestiture decree at the time of acquisition of the property. 

Enactment of special tax relief for dispositions of divested property would 
require strict limitations, which might be difficult to devise or enforce, to pre- 
vent taxpayers from acquiring prohibited property with a view to a subsequent 
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tax-free distribution of such property. 8S. 200 attempts to provide these limita- 
tions by excluding from its scope any transaction one of the principal purposes 
of which is the distribution of earnings and profits and also by requiring that 
the divestiture decree recite that nonrecognition of gain is required to reach 
an equitable result. Such general standards may indeed be difficult to admin- 
ister. If tax relief is to be enacted in this area, consideration might be given 
to more specific statutory criteria to prevent distributions of property for tax 
avoidance purposes. One such criterion might be a rule that tax relief will not 
be applicable to property acquired in reasonable anticipation of a divesture 
decree coupled with a presumption that such anticipation exists as to property 
acquired within a stated period, perhaps 5 years, prior to commencement of the 
antitrust proceedings. 

The revenue effect of S. 200 is difficult to assess. In any event, as we indi- 
cated in our adverse report on H.R. 7628, special tax relief measures are objec- 
tionable in the absence of overriding considerations of general public policy. 

if, in the opinion of the Department of Justice, legislation is deemed neces- 
sary to implement the public policy underlying the antitrust laws, we neverthe- 
less question complete nonrecognition of tax in connection with distributions 
pursuant to a judgment, decree or order in suits or proceedings to enforce the 
Sherman Act and Clayton Act. We reach our position for the following reasons: 

First, it is difficult to justify nonrecognition of tax where the distribution has 
been ordered because the acquisition and holding of property is in violation of 
law while a voluntary distribution of property, in the absence of any violation 
of law, is subject to tax. 

Second, the instances cited earlier in this letter involving nonrecognition of 
gain in certain situations are distinguishable and are not, in our view, control- 
ling precedents here. In connection with exchanges or distributions in obedience 
to orders of the Securities and Exchange Commission to effectuate the provi- 
sions of the Public Utility Holding Company Act, provision for nonrecognition 
of gain or loss was made because Congress enacted a new law making previously 
legal and proper holdings illegal. The same principle was involved in connec- 
tion with the nonrecognition of gain in connection with distributions pursuant 
to the Bank Holding Company Act of 1956. While nonrecognition of gain or 
loss on the sale or exchange of property to effectuate policies of the Federal 
Communications Commission had been permitted, it was found necessary in the 
Technical Amendments Act of 1958 to restrict nonrecognition of gain or loss 
to the sale or exchange of property certified by the Federal Communications 
Commission to be “necessary or appropriate to effectuate a change in policy of, 
or adoption of a new policy by, the Commission.” Such a rule would be difficult 
to apply in connection with the administration of the Sherman and Clayton Acts. 

Third, we believe that a distribution of property required by court order in 
proceedings to enforce the Sherman Act or the Clayton Act, unless the dis- 
tributing corporation owns 80 percent or more of the stock of a subsidiary whose 
stock is distributed, more closely resembles a partial liquidation of the distrib- 
uting corporation than a nontaxable distribution. Where property is required 
to be distributed because the effect of its acquisition may be to restrain com- 
merce to tend to create a monopoly of any line of commerce, such distribution 
might well represent a true contraction of the business of the distributing 
corporation. As stated in the Senate Finance Committee report in connection 
with H.R. 8300 in 1954, “It is intended that a genuine contraction of the busi- 
hess as under present law will result in a partial liquidation” (S3d Cong., 2d 
sess., S. Rept. No. 1622 (1954) ). 

Although closely resembling a partial liquidation, under existing statutory 
provisions, a distribution of securities resulting from a court order issued to 
enforce the Sherman Act or Clayton Act, cannot be treated as a partial liquida- 
tion unless part or all of the stock of the distributing corporation is redeemed. 
Except where the distributing corporation owns 80 percent or more of the 
Stock of a subsidiary whose stock is distributed, such a distribution without 
redemption would, under existing law, be taxable as a dividend to the recipients. 

We do recognize, however, that treating a distribution resulting from a court 
decree as an ordinary taxable dividend puts a heavy burden on the individual 
taxpayers receiving the divested stock as compared with corporate recipients. 
A corporate shareholder receives a dividend received deduction of 85 percent and 
aceordingly includes only 15 percent of the dividend, thus paying an effective rate 
of tax of 7.8 percent on the lesser of the fair market value or the cost to the 
distributing corporation of the property received. An individual stockholder, on 
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the other hand, must pay a tax on the entire fair market value of the property 
received at ordinary rates. Moreover, a dividend tax would fall as heavily ona 
new purchaser of a distributing corporation’s stock whose purchase price would, 
in large part, have reflected the appreciation in the property distributed, as it 
would on a stockholder who obtained the stock in a distributing corporation at 
comparatively low cost. 

These discrepancies in the tax treatment of the distribution as between vari- 
ous stockholders would be minimized if the distribution of divested property 
were to be treated as a payment in exchange for part of the stock of the dis- 
tributing corporation or as a partial liquidation. Under such an approach, 
Shareholders whose stock in a distributing corporation has appreciated in value 
would pay an imediate tax on the appreciated value of the divested property 
instead of being accorded nonrecognition treatment as under 8. 200. 

To summarize, if the Department of Justice believes that some change in the 
tax law is essential to facilitate antitrust enforcement, then it is suggestet that 
consideration be given to taxing the distribution of divested stock as, in effect, a 
partial liquidation of the distributing corporation. 

The Bureau of the Budget has advised the Treasury Department that there is 
no objection to the presentation of this report. 

Sincerely yours, 
RoBert B. ANDERSON, 
Secretary of the Treasury. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., May 25, 1959. 
Hon. Harry F. Byrn, 
Chairman, Senate Finance Committee, 
U.S. Senate, Washington, D.C. 


Deak SenatToR: This responds to your committee’s request for Justice Depart- 
ment views on 8. 200. That bill would both postpone and alter the tax conse 
quences under existing law of any stock distribution required by an antitrust 
decree. 

Under existing law when a corporation (the distributing corporation) dis- 
tributed to its shareholders stock of another corporation (the controlled cor- 
poration) whose voting stock is at least 80 percent owned by the distributing 
corporation and the distribution otherwise meets the statuory requirements, 
provision is made for nonrecognition of gain to the shareholder-recipient. Other 
wise individual shareholders receiving such distributed stock must report as a 
dividend, taxable at ordinary income tax rates, the fair market value of the dis 
tributed stock (to the extent of the distributing corporation’s earnings and 
profits). On the other hand, corporate shareholders who receive such distributed 
stock under conditions not qualifying for nonrecognition of gain are taxed not 
on the fair market value of the distributed stock but on the original cost of the 
stock to the distributing corporation. And, in addition, unlike the individual 
stockholder, the corporate holder receives an intercorporate tax dividend credit 
of 85 percent. As a result, the maximum tax due from a corporate distributee 
is 7.8 percent (52 percent of 15 percent) of the original basis of the property 
held by the acquiring corporation. 

Altering existing law, 8S. 200 specifies that when “divested stock” is distributed 
“then no gain or loss shall be recognized to (and no amount shall be includible 
in the income of) such shareholder on the receipt of such divested stock.” In- 
stead, the shareholder’s basis for his stock in the distributing corporation is to 
be allocated between such stock and the “divested stock” received. ‘“Divested 
stock” is defined as “stock which is the subject of a judgment, decree, or other 
order of a court or of a Commission or Board authorized to enforce compliance 
in a suit or other proceeding brought by the United States or such a Commission 
or Board under the Sherman Act * * * and the Clayton Act * * *.” 

Congress has specified that a finding of violation under Clayton Act, section 7, 
requires divestiture of properties illegally acquired. And, in Sherman Act 
cases, courts are granted wide equity powers in their sound judgment, to order 
divestiture. For a “public interest served by such civil suits is that they effec- 
tively pry open to competition a market that has been closed by defendant’s 
illegal restraints. If * * * [a] decree accomplishes less than that, the Gov- 
ernment has won a lawsuit and lost a cause” (Jnternational Salt Co. vy. United 
States, 332 U.S. 392, 400). 
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Nevertheless, the courts may be reluctant to grant divestiture, deeming it 
“harsh”* and “an extraordinarily difficult and expensive undertaking.”* And, 
courts are obliged to consider, among other factors (United States v. American 
Tobacco Co., 221 U.S. 106, 185 (1911)): 

“* * * A proper regard for the vast interests of private property which may 
have become vested as a result of the acquisition * * * without any guilty 
knowledge or intent in any way to become actors or participants in the wrongs 
which we find to have inspired and dominated the combination from the be- 
ginning.” 

Reflecting such concern, courts may tend increasingly to adopt the view in 
United States v. Minnesota Mining & Manufacturing Co., et al. (90 F. Supp. 356 
at 358), denying Sherman Act divestiture when substantial taxes would accrue, 
because : 

“* * * the Congress has been content to allow taxpayers who have been ac- 
cumulating capital gains to postpone pretty much to their own convenience the 
date when they realize those gains for tax purposes and make the appropriate 
accounting to the Internal Revenue officials.” 

In light of such precedents, appropriate alteration of present tax consequences 
could, as a general rule, increase the likelihood of divestiture relief and simplify 
as well as speed effectuation of such remedy. However, 8S. 200 does not seem 
an appropriate path to this enforcement goal. 

First, S. 200’s nonrecognition benefits would apply equally to all divestiture 
cases—regardless of when the acquisition attacked was consummated. This 
despite the fact that equities in favor of tax relief may loom larger where suit 
follows long after acquisition and, accordingly, the acquisition’s illegality was 
perhaps not so evident when consummated. 

Second, under 8, 200, the shareholder is relieved of all dividend income tax 
liability on account of the divested stock received. Only a capital gains tax 
may be due—if and when either the divested or original stock is sold. Such 
absence of immediate tax incidence on antitrust divestiture could, in a few 
marginal mergers, perhaps tip the scales in favor of risking an acquisition 
otherwise doubtfully legal. 

Third, and most important, S. 200 does not contain sufficiently specific safe- 
guards to insure that benefits would only be available where necessary for 
effective antitrust relief. Thus, viewing this measure in the context of the 
pending General Motors-Du Pont proceeding, 8. 200 as presently written could 
enable the granting of nonrecognition benefits, not only to the Du Pont stock- 
holders, but also to stockholders of Delaware and Christiana. The Govern- 
ment’s divestiture plan there, however, would require that a trustee sell Du 
Pont’s General Motors stock allocable to Christiana and Delaware and Dela- 
ware’s stockholders. 

Were distribution allowed to stockholders of Delaware and Christiana they 
would end up with roughly 8 percent of General Motors stock—a block several 
times larger than that held by any other group. Thus, the goal of the entire 
relief proceeding might well be thwarted. Since S. 200 as presently written 
could enable such secondary distribution to stockholders tax free, it could tend 
to frustrate rather than further the very antitrust objectives which are the 
sole rationale for any such tax proposal. 


1 Timken Roller Bearing Co. v. United States (341 U.S. 593, 603 (1951)). 

2United States v. General Electric Co. (115 F. Supp. 835, 870 (D.N.J. 1953)). 

Since 1938, Congress has granted three Government agencies rights of divestiture in 
furtherance of particular congressional policies. The Securities and Exchange Commis- 
sion in enforcing the Public Utility Holding Company Act (15 U.S.C. sec. 1081), 922 
divestitures involving $13 billion in assets (Securities and Exchange Commission’s 24th 
Annual Report, dated June 80, 1958), the Federal Communications Commission enforcing 
its duopoly and maximum station regulations (15 U.S.C. sec. 1071), 61 divestitures, and 
the Federal Reserve Board enforcing the Bank Holding Company Act (15 U.S.C. sec. 
1101-7), 5 tax certificates (accompanying divestiture) in 3 years. The Public Utility 
Holding Company Act (15 U.S.C. 79), had been enacted some 4 years prior to the passage 
of tax legislation which was requested by the Securities and Exchange Commission. In 
an appearance before a committee hearing on such tax legislation, then Chairman of the 
Securities and Exchange Commission, Mr. Justice William O. Douglas, said: 

“* * * our big job at the Commission is to put the private utility house in order. We 
think we can do it expeditiously and constructively if this tax barrier is removed. * * * 
We down at the Commission do not desire to put the gun at the head of a utility company 
and say, ‘transfer these,’ and then to have another branch of the Federal Government 
collect $2,000,000 or $1,000, or $250,000 as the result of doing what we are forcing it to 


do” (hearings on H.R. 9682 before the committee on 3d session, pt. 4, Mar. 30, 1938, 
at p. 73). 
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In sum, this Department does not recommend enactment of 8S. 200. However, 
we are concerned with improving the effectiveness of divestiture as an antitrust 
remedy. To this end, we would welcome an opportunity to study any proposal 
which would aid antitrust enforcement generally, but at the same time, insure 
that tax benefits could not in any case frustrate rather than further competitive 
objectives. 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report. 

Sincerely, 
LAWRENCE E. WALSH, 
Deputy Attorney Generali. 


The Cuatrman. The Chair recognizes Senator Frear. 


STATEMENT OF HON. J. ALLEN FREAR, JR., U.S. SENATOR FROM 
THE STATE OF DELAWARE 


Senator Frear. Mr. Chairman, first I want to especially thank you 
and the members of the committee for granting leave to hold these 
hearings on S. 200. 

Secondly, I would like to state for the record that it is recognized 
by all members of the committee that tax legislation originates in 
the House. And that the proper portions of S. 200 will, if and when 
action is taken, be taken on tax legislation which has previously been 
acted upon in the House. 

Thus it is not contemplated, obviously, to take S. 200 through the 
committee and directly to the floor. 

I would just like to make a brief explanation of the bill which is 
the subject of these hearings. 

S. 200 provides ‘for nonrecognition of gain or loss upon com- 
pulsory distributions of stock pursuant to orders enforcing the anti- 
trust laws. It is in the public interest because, first, it would elim- 
inate an unjust tax penalty imposed by existing law upon innocent 
citizens, and second, I believe, it would facilitate the carrying out 
of the Government’s antitrust policies. 

Under present law, as interpreted in a formal ruling of the Com- 
missioner of Internal Revenue, when a corporation is required as the 
result of antitrust proceedings to distribute to its stockholders the 
stock which it holds in another corporation, the full market value 
of the distributed stock is taxable to individual stockholders as a 
dividend, that is, at ordinary income rates. This is the law if the first 
corporation owns less than 80 percent of the shares of the other 
company. If it owns more than 80 percent, the distribution is free 
from this tax. 

Obviously there is no economic gain realized by the stockholder in 
such a compulsory distribution. When he bought a share in the owner- 
ship of the distributing corporation, part of the purchase price repre- 
sented the corporation’s holdings in the second company. The dis- 
tribution gives him two stock certificates instead of one, but their com- 
bined market value is the same as before. Nevertheless, the law insists 
that he pay income tax at his top bracket, be that 20 percent or up to 
91 percent, less the 4 percent dividends received credit, on the full 
market value of something which he already owned. This would be 
the consequence of the Supreme Court’s decision in the Du Pont- 
General Motors case if the subsequent demand of the Department 
of Justice for divestiture of Du Pont’s 23 percent holdings of General 
Motors shares is ordered by the courts. 
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I expressed my opinion of the Court’s decision at the time it was an- 
nounced in June 1957, but it is the law of the land. 

This decision constitutes a precedent which I have no doubt, could 
very well lead to the institution of antitrust proceedings against count- 
less other corporations which have similar investments. That is bound 
to be the result of this novel interpretation of section 7 of the Clayton 
Act. 

If this is to be our antitrust policy, Mr. Chairman, the Congress 
has a responsibility to protect innocent stockholders. 

There is ample precedent for such action. As recently as 1956, Con- 
gress passed, and the President signed, the Bank Holding Company 
Act, which provides tax treatment similar to the provisions In my 
bill for distributions required by that act. 

This followed the precedent established in 1938 in connection with 
the Public Utility Holding Company Act. In 1935, when that act was 
first passed, it contained no provision relating to the tax consequences 
of divestiture orders. But 3 years later in 1938, Justice William O. 
Douglas, then Chairman of the SEC, appeared before this committee 
to recommend adoption of an amendment granting tax relief in cases of 
forced aheeutitisre iy the SEC under the Public Utility Holding Com- 
pany Act. This committee acted favorably and the amendment was 
enacted intolaw. (Revenue Act of 1938.) 

Likewise, there is no tax on certain sales or exchanges involving 
radio and television stations, made in conformity with policies of the 
Federal Communications Commission. 

The fact is that the present tax law does not provide such treat- 
ment. with respect to divestitures ordered under the antitrust laws. 
As the illustrations I have used show, where the Congress has created 
a situation which would result in injustice under the law as written, 
it has changed the law to provide tax relief. But here it isthe Supreme 
Court rather than Congress, that has created a situation which would 
result in serious tax inequities. The Supreme Court has no power to 
change the tax law. The Congress has the power, and, I submit, the 
duty, to act to prevent such an injustice. 

Let me be specific. If the courts should accept the Department of 
Justice proposal in the Du Pont case, the stockholders of the Du 
Pont. Co., men and women who have violated no law and have com- 
mitteed no wrong, would be subjected to a tax penalty practically 
amounting to confiscation estimated at close to $1 billion for re- 
ceiving under compulsion of law an investment which is already 
theirs. Assuming the current General Motors market value of around 
$50 a share, they would pay from $8 to $43.50 depending on their tax 
bracket. for the right to have two stock certificates in place of one. 

Furthermore, no stockholder could escape certain other economic 
consequences of this mequitable penalty. Qualified witnesses have 
given court, testimony that sales by a trustee over a 10-year period 
of General Motors stock required by the Department of Justice pro- 
posal, coupled with sales of General Motors shares by stockholders 
to raise funds for taxes, and sales of Du Pont stock by stockholders 
to escape the tax impact of the distribution, could severely depress 
the market value of both stocks. The sufferers here would include 
banks, pension trusts, college and universities, insurance companies, 
labor unions, and charitable institutions. As one witness testified, this 
is equivalent to “cutting off an arm tocure a hangnail.” 
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S. 200 would not relieve the Du Pont Co. or the General Motors 
Co. of any tax. It would not relieve Du Pont stockholders of the 
tax on any capital gain which might be realized when they disposed 
of the General Motors shares distributed to them or of the Du Pont 
stock which they now own. S. 200 would merely eliminate an addi- 
tional tax penalty which could be imposed under existing law not 
only upon Du Pont stockholders, but upon shareholders of other 
corporations which may be the future targets of antitrust proceed- 
ings. 

The bill is provided with safeguards against abuse. First, it ap- 
plies only to compulsory distributions pursuant to orders enforcing 
the antitrust laws. Second, the bill provides that nonrecognition 
of gain or loss shall not apply to any transaction which has as a prin- 
cipal purpose the distribution of the earnings and profits of the 
distributing corporation or of the corporation whose stock is dis- 
tributed. Third, the order must recite that divestment is necessary 
or appropriate to carry out the policies of the Sherman Act or Clay- 
ton Act, and that nonrecognition of gain is required to reach an 
equitable judgment. 

Mr. Chairman, I would like to emphasize one other significant 
fact. I first introduced 8S. 200 nearly a year ago after a careful eval- 
uation of its objectives. In the months intervening, there has not 
been a single adverse public comment which has come to my attention. 
And, in this connection every effort has been made by my office to 
afford this legislation the widest possible dissemination. 

On the contrary, I received an outpouring of support, nation- 
wide, including many favorable editorials in newspapers and maga- 
zines. As a part of these public expressions, I have been advised 
that Mr. Keith Funston, president of the New York Stock Exchange, 
Dean Edward Levi, University of Chicago Law School, and Dean 
Eugene Rostow of Yale University Law School are submitting state- 
ments testifying to the overriding public purpose that would be served 
by enactment of S. 200. 

(The statements from Mr. Keith Funston, Dean Edward Levi and 
Dean Eugene Rostow are subsequently inserted in record.) 

Senator Frear. But the question we must decide is not whether 
my proposal is popular, but whether it is right. Our constituents in- 
clude stockholders, rich and poor, and it would be a grave disservice 
to them if we do not move to correct this injustice. 

There are Du Pont stockholders in every State of the Union, as 
well as the District of Columbia. There are more than 200,000 in all, 
of whom nearly 50,000 are employees of the Du Pont Co. who live 
and work in all parts of the Nation. Of these, the vast majority are 
men and women of modest means, who have acquired their stock a 
share at a time or a few shares at a time, and can ill afford to have 
their savings stripped away. 

Beyond these 200,000 Du Pont, stockholders, there are over 700,000 
stockholders of General Motors Corp. whose savings may be seriously 
impaired without corrective legislation, because “of the impact on 
stock values caused by divestiture, which I mentioned earlier. And 
the stockholders of both corporations, I remind you again, have com- 
mitted no wrong under any law. 

If a single innocent citizen were threatened with harm because of 
an unforeseen injustice in the application of the law, equity and jus- 


in pe comenre: ene oe 


tice 
Ch 
to 

bre 


leg 
inc 
gore 
the 
cal 
pel 
mi 
era 
bet 


sta 


Sto 
bas 


bri 


AM 
e 


low 


‘dis 
hel 
in s 
STOK 
suc 
not 





ORDERS ENFORCING ANTITRUST LAWS 11 


tice would demand that Congress correct the statute. Here, Mr. 
Chairman, we are concerned not with harm to a single individual but 
to nearly a million innocent personsthroughout the length and 
breadth of the land, and our duty to act is clear and compelling. 

May I add one final thought. In discussing the provisions of this 
legislation, both before and since its introduction, I have expressed to 
individual members of this committee and to other Members of Con- 
gress, generally, my firm conviction that the principle involved is 
thoroughly sound and in the best public interest. §. 200 is, I believe, 
carefully drawn so as to prevent any tax loophole. Technical and 
perfecting amendments, some of which I have discussed with com- 
mittee members, may be thought desirable. Certainly, I will coop- 
erate to effect any necessary change in S. 200 which will insure its 
better application consistent with the basic purpose of the bill. 

In this connection, I have prepared an amendment which, briefly 
stated, makes the distributed stock of General Motors to Du Pont 
stockholders subject to ordinary income tax to the individual on the 
basis of the cost of this stock to the Du Pont Co. 

Mr. Chairman, may I make the amendment so designated and a 
brief analysis thereof now a part of the record. 

The CHarman. Without objection, it may be done. 

(The amendment and explanation referred to follow :) 


AMENDMENT Intended to be proposed by Mr. Frear to the bill (S. 200) to 
amend the Internal Revenue Code of 1954 so as to provide for nonrecognition 
ef gain or loss upon certain distributions of stock made pursuant to orders 
enforcing the antitrust laws, viz: 


On page 2, strike out lines 4 through 11 and insert in lieu thereof the fol- 
lowing : 

“(1) GENERAL RULE.—If a corporation (referred to in this section as the 
‘distributing corporation’) distributes to a shareholder (with respect to its stock 
held by such shareholder), without the surrender by such shareholder of stock 
in such corporation, stock which, when distributed to the distributee, is divested 
stock (as defined in subsection (d)), the gain (if any) shall be recognized to 
such shareholder on the receipt of such divested stock, but only in an amount 
not in excess of the lesser of — 

“(A) the fair market value of such divested stock, or 
“(B) the adjusted basis (in the hands of the distributing corporation 
immediately before the distribution) of such divested stock. 

“For purposes of the preceding sentence, the adjusted basis of any divested 
stock shall be the average adjusted basis, determined under regulations pre 
scribed by the Secretary or his delegate, of all divested stock distributed in 
the same distribution.” 

On page 2, strike out lines 12 through 19. 

On page 2, line 20, strike out “(3)” and insert “(2)”. 

On page 3, line 5, strike out “(4)” and insert “(3)” 

On page 3, beginning with line 12, strike out all through line 4, on page 4, and 
in lieu thereof insert the following: 

“(b) Basts.—If, by reason of subsection (a), any gain is not recognized with 
respect to the receipt of divested stock, then, under regulations prescribed by 
the Scretary or his delegate, the basis of such divested stock and of the stock 
with respect to which it is distributed shall, in the distributee’s hands, be 
determined by allocating the adjusted basis (immediately before the distribu- 
tion) of the stock with respect to which the distribution was received, in- 
creased by— 

(1) the amount (if any) of the gain recognized under subsection (a) 
which was treated as a dividends, and 

“(2) the amount (if any) of such gain which was treated as gain from 
the sale or exchange of property, between such stock and the divested 
stock received.” 

On page 4, line 7, strike out “or exchange”. 
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BrRieEF EXPLANATION OF DRAFT AMENDMENT TO S. 200 


The draft amendment to S. 200 would revise S. 200 to provide for only partial 
nonrecognition of gain on certain distributions of stock made by a corporation 
to its shareholders pursuant to a court order enforcing the antitrust laws. The 
amendment would provide, in general, that gain would be recognized to the 
shareholders (and taxed as dividend income, assuming the corporation had 
sufficient earnings and profits) to the extent of the lesser of the fair market 
value of the stock distributed or the adjusted basis (to the distributing corpora- 
tion) of such stock. This is the rule applicable under existing law to distribu- 
tions of property (including stock in another corporation, where not distributed 
in pursuance of a nontaxable corporate reorganization or corporate division) 
by a corporation to a corporate shareholder. 

The draft amendment would revise two provisions of S. 200: (1) The general 
rule contained in the proposed section 1111(a)(1) would be revised to provide 
for only partial nonrecognition treatment, as outlined above; and (2) the basic 
rules contained in the proposed section 1111(b) have been revised to take into 
aceount the fact that there is a partial recognition of gain. 

A number of other deletions and technical changes would be made to 8S. 200. 

The following paragraphs summarize the provisions of the draft amendment, 
the changes and deletions from 8S. 200, and compare the draft amendment to the 
distribution rule applicable to dividends received by corporate shareholders 


1. DISTRIBUTION OF DIVESTED STOCK 


S. 200, as revised by the draft amendment, would continue to apply only to a 
distribution by a corporation to a shareholder of “divested stock.” Divested stock 
is defined in subsection (dad), which would not be changed. In general, divested 
stock includes stock which is the subject of a court order under the Sherman 
Act or the Clayton Act, if that stock is distributed by the corporation pursuant 
to a court order, entered after June 1, 1958, which directs the corporation to 
divest itself of such stock, specifies and itemizes the stock to be divested, and 
recites that such divestment is necessary or appropriate to effectuate the policies 
of the Sherman Act or the Clayton Act. Moreover, no stock can be regarded 
as divested stock‘ unless the order (or judgment or decree) recites that non- 
recognition of gain pursuant to this section is required to reach an equitable 
judgment, decree, or order in the antitrust suit or proceeding. 

Under S. 200, as revised by the draft amendment, the shareholders’ gain (if 
any) on the receipt of divested stock is limited to the lesser of (i) the fair 
market value of such stock or (ii) its tax basis in the hands of the distributing 
corporation. To the extent that the shareholder’s gain does not exceed the lesser 
of the fair market valuc of the stock received or its tax basis to the distributing 
corporation, it will be taxed under the rules of existing law. These rules are 
applicable to all shareholders of the corporation, whether they are individuals 
or other corporations. These rules can be illustrated by the following example: 
Assume a shareholder (corporate or individual) received divested stock (from a 
corporation having earnings and profits) having a fair market value of $100 and 
an adjusted basis to the distributing corporation of $20. The shareholder's 
gain, to the extent of $20, will be taxed. Accordingly, $20 will be taxed as an 
ordinary dividend, subject to the $50 dividend exclusion and the 4 percent 
dividend credit, if the shareholder is an individual and, if the shareholder is 
a corporation entitled to the intercorporate dividends received deduction, 85 
percent of the $20 will be allowed as a deduction under section 243. 

For purposes of these rules, it is provided by the draft amendment that the 
adjusted basis of any divested stock received by any shareholder (corporate or 
individual) shall be the average adjusted basis, determined under regulations, 
of all divested stock distributed in the same distribution. Accordingly, if the 
distributing corporation has acquired the divested stock (which it distributes 
in the same distribution) at different prices the adjusted basis of all such stock 
shall be averaged, so that the amount of gain taken into account in the case of 
every shareholder of the distributing corporation will be determined by refer- 
ence to the same amount. This rule differs from the rule of existing law appli 
cable to corporate shareholders—under existing law the identifiable bases of the 
shares distributed to any corporate shareholder (provided the specific shares 
may be traced to the specific corporate shareholder) are used to determine the 
amount of the distribution which is taken into account. 
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Under the draft amendment the distribution of divested stock by the corpora- 
tion must take the form of a distribution without the surrender by the share- 
holders of any stock in the distributing corporation. (In this respect, the 
proposed amendment is like the so-called “spin off” rule of section 112(b) (11) 
of the 1989 Code and embraces one of the distribution methods permitted under 
section 355 of the 1954 Code.) The draft amendment differs in this respect from 
S. 200, which permitted the distribution to be made either in this form or to be 
made in exchange for part or all of the shareholder’s stock in the distributing 
corporation (whether or not pro rata). The draft amendment does not permit 
exchanges since they are not permitted by the rules of existing law applicable 
to distributions to corporate shareholders (except to a very limited extent, in 
the case of stock redemptions essentially equivalent to a dividend). 


2. DISTRIBUTIONS TO AVOID FEDERAL INCOME TAX 


The draft amendment does not affect the provision of S. 200 relating to distri- 
butions to avoid Federal income tax. Accordingly, nonrecognition treatment 
under S. 200, as revised by the proposed amendment, would be denied in the case 
of any distribution which is a part of a transaction one of the principal purposes 
of which is the distribution of the earnings and profits of the distributing cor- 
poration or of the corporation whose stock is distributed, or both. (However, 
the mere fact that either corporation has accumulated earnings and profits shall 
not be construed to mean that one of the principal purposes of the transaction 
is the distribution of the earnings and profits of either corporation, or both.) 


3. BASIS 


The draft amendment would revise the basis provision of S. 200 (proposed 
section 1111 (b) in two principal respects: (i) In determining the amount of basis 
to be allocated between the divested stock received and the stock with respect to 
which it was received, the draft amendment would add an amount equal to the 
gain recognized to the taxpayer under the revised rules and treated either as a 
dividend (assuming there were sufficient earnings and profits) or as gain from 
the sale or exchange of property (assuming that the amount of the dividend 
exceeded the earnings and profits of the corporation and also exceeded the share- 
holder’s basis for his stock with respect to which the distribution was made) ; 


and (ii) the rules for determination of basis in the case of an exchange have 


. been eliminated in view of the elimination of exchanges as a type of qualifying 


distribution (discussed under (1) above). 
Accordingly, the draft amendment continues the rule contained in S 


‘ 


. 200 pro- 
viding for the allocation of basis where the distribution is made without the 


surrender of stock but adds to the amount to be allocated an amount equal to 
the shareholder’s additional investment (i.e., tax cost) in the stock. The rule 
contained in the draft amendment applies to all distributions of divested stock 
with respect to which any gain is not recognized by reason of the proposed new 
section and applies whether the shareholder is a corporation or an individual. 
This basis rule (as revised by the draft amendment) differs from the rule of 
existing law applicable to corporate shareholders. Under existing law the 
amount of a distribution to a corporate shareholder is the lesser of the fair 
market value or the adjusted basis (in the hands of the distributing corporation) 
of the property distributed and, in the event that the adjusted basis of the prop- 
erty is the lesser, the corporate shareholder takes over the property at the same 
basis it had to the distributing corporation and does not reduce the basis of his 
stock in the distributing corporation (except to the extent that the amount of 
the distribution exceeds the distributing corporation’s earnings and profits). 
The following example illustrates the basis allocation which would be made 
under 8S. 200 (as revised by the draft amendment) : Assume that the distributing 
corporation, X, has earnings and profits sufficient to cover the distribution and 
that it distributes stock of corporation Y having a fair market value of $100 and 
an adjusted basis to it of $10. Assume that shareholder A (individual or cor- 
porate) receiving the Y stock has a basis for his stock in the distributing cor- 
poration, X, of $65 and that the fair market value of the stock of the distributing 
corporation X immediately after the distribution is $200. The amount of gain 
recognized to A and taxed as a dividend will be $10 (subject, of course, to the 
dividends received exclusion, credit, and deduction). 

The amount of A’s basis for his X stock, $65, increased by $10 (the amount of 
gain recognized and treated as a dividend), or $75, will be allocated between A’s 


41866—59———-2 
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X stock and the Y stock in proportion to their fair market values immediately 
after the distribution, so that A’s basis for his X stock will be 200/300 X $75, 
or $50, and A’s basis for his Y stock will be 100/300 X $75, or $25. 


4. ALLOCATION OF EARNINGS AND PROFITS 


The draft amendment does not affect the provisions of S. 200 relating to the 
allocation of earnings and profits. Accordingly, S. 200, as revised, continues to 
provide for the allocation of the earnings and profits where the distributing cor- 
poration owns the corporation whose stock is divested by 80 percent or more. 


5. EFFECTIVE DATE 


The draft amendment does not affect the effective date provisions of S. 200. 
As noted under (1) above, the term “divested stock” is defined as including only 
stock which is distributed pursuant to an order entered after June 1, 1958. In 
addition, it is provided by S. 200 that the new section shall apply only with 
respect to distributions of divested stock made after June 1, 1958. Accordingly, 
if a court order, entered after June 1, 1958, is issued nunc pro tune affirming 
distributions made prior to June 1, 1958, such distributions cannot qualify under 
this section. 

The Cuarrman. Thank you, Senator Frear. 

Are there any questions by any member of the committee ? 

(No response. ) 

The Cuarrman. The next witness is the Honorable David A. Lind- 
say, Assistant to the Secretary of the Treasury. 

Senator Kerr. Mr. Chairman, you have put the statement of Mr. 
Lindsay into the record ? 

The CHarrMan. Yes. 

Senator Kerr. And a letter from the Justice Department addressed 
to the committee. 

The CuHamrMan. Yes. 

Senator Kerr. Will the author of the Justice Department’s letter be 
here ¢ 

The Cuatrman. The author of the Justice Department’s letter is 
here now. 

Senator Kerr. Fine. 

The Cuatmrman. We will now hear from the Honorable David A. 
Lindsay, Assistant to the Secretary, U.S. Treasury Department. 


STATEMENT OF HON. DAVID A. LINDSAY, ASSISTANT TO THE SECRE- 
TARY, U.S. TREASURY DEPARTMENT; ACCOMPANIED BY JAY W. 
GLASMANN, ASSISTANT GENERAL COUNSEL; AND FRANCIS A. 
LAVELLE, LEGAL ADVISORY STAFF 


Mr. Linpsay. I have on my right Mr. Jay W. Glasmann, Assistant 
General Counsel of the Treasury, and on my left Mr. Francis A. 
Lavelle, of the legal advisory staff of the Treasury. 

The Treasury Department appreciates the invitation to appear be- 
fore this committee. We have been asked to testify on S. 200, a bill 
to amend the Internal Revenue Code of 1954 so as to provide for non- 
recognition of gain or loss upon certain distributions of stock made 
pursuant to orders enforcing the antitrust laws. 

The bill seeks to alleviate the impact of the income tax burden 
otherwise imposed on the recipients of stock distributed pursuant to 
court order in suits to enforce the Sherman Act or the Clayton Act. 
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Before commenting generally on the proposed legislation, it may 
be in order briefly to discuss the case which has focused particular 
attention on the tax aspects of antitrust divestitures and S. 200, 
namely, the proposed divestiture of General Motors stock by E. L 
du Pont de Nemours & Co. 

The Du Pont Co. holds 63 million shares of General Motors stock 
out of a total of about 281 million shares outstanding. In June of 
1957, the Supreme Court held this investment violated the antitrust 
laws, and returned the case to the district court for a determination 
of “equitable relief” necessary and appropriate “in the public inter- 
est.” 

If the court accepts the Justice Department’s plan for carrying out 
the Supreme Court order, all of the 63 million shares of General 
Motors stock would be transferred to a trustee. The trustee would 
be directed to distribute about two-thirds or 42 million shares of the 
General Motors stock over a 10-year period to the public stockholders 
of Du Pont. He would be directed to sell over the 10-year period the 
balance remaining for the accounts of two corporate shareholders of 
Du Pont, Christiana Securities and Delaware Realty, which are 
largely owned by the Du Pont family, and for the account of the 
stockholders of Delaware who directly own Du Pont stock. The cash 
proceeds of such sales would be distributed to Christiana, Delaware, 
and the stockholders of Delaware. The decree proposed by the De- 
partment of Justice also would require sale by Christiana, over the 
10-year period, of the 535,000 shares of General Motors stock which it 
owns directly. 

The market value of General Motors stock today is in the order of 
$50 a share. Accordingly, the distribution over a 10-year period at 
today’s m: arket amounts to a distribution of stock with an aggregate 
value of over $3 billion. 

The magnitude of the proposed distribution raises a question as to 
the impact of the tax laws on compulsory distributions under the 
antitrust laws. 

Under existing tax law, the General Motors stock received by Du 
Pont shareholders would be taxable as a dividend. Under S. 200, the 
Du Pont shareholders would pay no tax upon receipt of the General 
Motors stock since the distribution would be treated as a nontaxable 
stock dividend. Certain precedents in the tax law for such treatment 
have been cited in support of the bill. Thus, it is pointed out that in 
at least three instances the tax law has been amended by Congress to 
provide for the nonrecognition of gain in the case of exchanges or 
distributions of property ordered or certified to be necessary by a 
Federal agency. 

First, a provision for nonrecognition of gain or loss on exchanges 
or distributions in obedience to the orders of the Securities and Ex- 
change Commission was added in 1938, now section 1081 of the 1954 
code. This provision relates to an order of the Securities and Ex- 
change Commission issued to effectuate the provisions of section 11(b) 
of the Public U tility Holding Company Act of 1935. The order 
must be one requiring or approving action which the Commission 
finds to be necessary or appropriate to the integration or simplifica- 


tion of the holding company system of which the transferor cor- 
poration is a member. 
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Second, nonrecognition of gain or loss on the sale or exchange of 
property to effectuate policies of the Federal Communications Com- 
mission was permitted under section 1071 of the 1954 code but was 
recently limited by the Technical Amendments Act of 1958. The 
section originally provided that if the sale or exchange of property 
(including | ‘stock of a corporation) is certified by the Federal Com- 
munications Commission to be necessary or appropriate to effectuate 
the policies of the Commission with respect to the ownership and 
control of radio broadcasting stations, such sale or exchange shall, if 
the taxpayer so elects, be treated as a nontaxable involuntary con- 
version of such property. Section 1071, however, had been utilized 
in some instances to obiain deferral of tax on what in reality were 
voluntary transactions. The taxpayer would purchase broadcast- 
ing properties in excess of the maximum number permitted under 
Commission rules and then obtain certification from the Commission 
that the disposition of a facility was necessary to effectuate its policies. 

Accordingly, in September of 1956, the Federal Communications 
Commission announced that commencing on October 15, 1956, it 
would certify the disposal of radio broadcasting facilities only where 
the disposition is required because of a change in, or adoption of a 
new policy of the Commission. Consistent with this policy, the 
Technical Amendments Act of 1958 amended section 1071 by re 
stricting nonrecognition of gain or loss to the sale or exchange of 
property certified by the Federal Communications Commission to be 
“necessary or appropriate to effectuate ac hange in policy of, or adop 
tion of a new policy oy: the Commission. 

The third instance relates to distributions pursuant to the Bank 
Holding Company Act of 1956. Section 1101 of the 1954 code pro- 
vides that under certain circumstances the distribution of nonbank- 
ing assets by a bank holding company may be made without recog- 
nition of gain if the Federal Reserve Board certifies that the distribu- 
tion of property “is necessary or appropriate to effectuate section 4 of 
the Bank Holding Company Act of 1956.” The nonrecognition of 
gain applies only to a corporation that would have been a bank hold 
ing company on May 15, 1955, if the Bank Holding Company Act 
of 1956 had been in effect on such date, and to distributions of prop- 
erty acquired by the bank holding company on or before May 15, 
1955. or of property acquired in a tax-free distribution from another 
holding company under section 1101. 

The taxable gain also may be deferred in connection with certain 
involuntary conversions. For example, section 1033(b) provides that 
if property lying within an irrigation project is sold or otherwise 
disposed of in order to conform to the acre: ige-limitation provisions 
of Federal reclamation laws, such sale or distribution shall be treated 
as an involuntary conversion and the gain accordingly not recognized. 
Other involuntary conversion provisions of less pertinence include 
property compulsorily or involuntarily converted as a result of its 
destruction in whole or in part, theft, seizure, or requisition or con- 
demnation or threat or imminence thereof, and livestock destroyed by 
disease or sold on account of drought. 

S. 200 is more related in purpose to a bill introduced in the Sdth 
Congress, H.R. 7628, which would have extended nonrecognition of 
gain in certain situations where a taxpayer is required under the anti 
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trust laws to sell or dispose of property and subsequently reinvest the 
proceeds in similar property. As indicated in the published commit- 
tee report, H.R. 7628 was reported out by the Ways and Means Com- 
mittee in August of 1957, with 10 members of the committee dissent- 
ing. (See H. Rept. No. 1269, 85th Cong., ist sess.) 

The reports of the Treasury and Justice Departments on H.R. 7628 
are reproduced in the House committee report on that bill. The 
Treasury Department opposed H.R. 7628, stating in its report to the 
chairman of the Ways and Means Committee: 

The revenue effect of H.R. 7628 is difficult to predict in advance, but might be 
large in some years. Special tax-relief measures, especially those involving large 
potential revenue losses, are objectionable in the absence of overriding considera- 
tions of general public policy. The Treasury Department is not aware of any 
general policy considerations which would justify this special tax relief. How- 
ever, the Department of Justice is in a better position than this Department to 
comment on this bill as it relates to antitrust policy. The retroactive feature of 
this bill is also undesirable. We understand that relief would be provided in 
several important cases under the retroactive coverage of the bill. 

Under the circumstances, the Treasury Department is opposed to the enact- 
ment of H.R. 7628. 

The Department of Justice also opposed the bill, stating, in part: 

Furthermore, by granting tax relief to antitrust defendants required to divest 
property, companies considering merger might be more willing to go ahead and— 
because of this bill’s lessened tax consequences—risk the possibilities of suit and 
divestiture. Indeed, this bill’s spur to mergers might be most strongly felt in 
just those cases where the bans of section 7 of the Clayton Act would likely 
apply, that is, where suit followed by divestiture may be imminent. As a result, 
the bill might well encourage those acquisitions which section 7 seeks to inhibit. 

That ends the quotes from the report on the other bill. 

We recognize that there may be cases where a taxpayer has acquired 
property in the past for legitimate business purpose under circum- 
stances which did not apepar to involve any violation of antitrust 
aws. Subsequently, by reason of developments in technology anc 
| Subsequently, by 1 f development technology and 
business relationships, it may be necessary to require that the tax- 
payer divest himself of such property to assure etlective enforcement 
of the laws against restraint of trade. In such a case a strong argu- 
ment can be made for tax relief especially where tax consequences 
of a divestiture may create adverse economic consequences for inno- 
cent parties. On the other hand, such equitable considerations would 
not exist in favor of a taxpayer who could or should anticipate a 
(livestiture decree at the time of acquisition of the property. 

Enactment of special tax relief for dispositions of divested property 
would require strict limitations, which might be difficult to devise, 
or enforce, to prevent taxpayers from acquiring prohibited property 
with a view to a subsequent tax-free distribution of such property. 
5. 200 attempts to provide these limitations by excluding from its 
scope any transaction one of the principal purposes of which is the 
distribution of earnings and profits and also by requiring that the 
divestiture decree recite that nonrecognition of gain is required to 
reach an equitable result. Such general standards may be difficult 
to administer. If tax relief is to be enacted in this area, considera- 
tion might be given to more specific statutory criteria to prevent 
distributions of property for tax avoidance purposes. One such 
criterion might be a rule that tax relief will not be applicable to 
property acquired in reasonable anticipation of a divestiture decree, 
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coupled with a presumption that such anticipation exists as to prop- 
erty acquired within a stated period, perhaps 5 years, prior to com- 
mencement of the antitrust proceedings. 

With respect to the Department’s position on S. 200, as stated in 
our report on H.R. 7628, we believe that special tax relief measures 
are objectionable in the absence of overriding considerations of 
general public policy. 

If, in the opinion of the Department of Justice, legislation is deemed 
necessary to implement the public policy underlying the antitrust 
laws, we nevertheless question complete nonrecognition of tax in con- 
nection with distributions pursuant to a judgment, decree or order 
in suits or proceedings to enforce the Sherman Act and the Clayton 
Act. We reach our position for the following reasons: 

First, it is difficult to justify nonrecognition of tax where the dis- 
tribution has been ordered because the acquisition and holding of 
property is in violation of law while a voluntary distribution of prop- 
erty, in the absence of any violation of law, is subject to tax. 

Bisons. the instances cited earlier in this letter involving non- 
recognition of gain in certain situations are distinguishable and are 
not, in our view, controlling precedents here. In connection with 
exchanges or distributions in obedience to orders of the Securities and 
Exchange Commission to effectuate the provisions of the Public 
Utility Holding Company Act, provision for nonrecognition of gain 
or loss was made because Congress enacted a new law making pre- 
viously legal and proper holdings illegal. The same principle was 
involved in connection with the nonrecognition of gain in connection 
with distributions pursuant to the Bank Holding Company Act of 
1956. While,nonrecognition of gain or loss on the sale or exchange 
of property to effectuate policies of the Federal Communications Com- 
mission had been permitted, it was found necessary in the Technical 
Amendments Act of 1958 to restrict nonrecognition of gain or loss to 
the sale or exchange of property certified by the Federal Communica- 
tions Commission to be “necessary or appropriate to effectuate a 
change in policy of, or adoption of a new policy by, the Commission.” 
Such a rule would be difficult to apply in connection with the admin- 
istration of the Sherman and Clayton Acts. 

Third, we believe that, generally speaking, except where the dis- 
tributing company owns 80 percent of the companies whose stock is 
to be distributed, a distribution of property required by court order 
in proceedings to enforce the Sherman Act or the Clayton Act more 
closely resembles a partial liquidation of the distributing corporation 
than a nontaxable distribution. Where property is required to be 
distributed because the effect of its acquisition may be to restrain 
commerce or tend to create a monopoly of any line of commerce, such 
distribution might well represent a true contraction of the business 
of the distributing corporation. As stated in the Senate Finance 
Committee report in connection with H.R. 8300 in 1954, “It is intended 
that a genuine contraction of the business as under present law will 
result in a partial liquidation.” (83d Cong., 2d sess., S. Rept. No. 
1622 (1954) ). 

Although closely resembling a partial liquidation, a distribution 
of securities resulting from a court order issued to enforce the Sherman 
Act or Clayton Act, cannot, under existing statutory provisions, be 
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treated as a partial liquidation unless part or all of the stock of the 
distributing corporation is redeemed. Thus, in the Du Pont case, 
the proposed distribution of General Motors stock could not qualify 
as a partial liquidation under existing law, even though it amounts 
to a contraction of business, simply because no Du Pont stock is to be 
redeemed in exchange for the General Motors stock. 

If the law were amended to give partial liquidation treatment to 
the Du Pont shareholders, discrepancies in the tax treatment of dis- 
tributions of General Motors stock as between corporate and individual 
stockholders would be eliminated. Under existing law, an individual 
must pay tax on the entire fair market value of the General Motors 
stock received at ordinary rates, whereas a corporate shareholder 
pays an effective rate of tax of 7.8 percent on the lesser of the fair 
market value or the cost to Du Pont of the General Motors stock. 
For example, an individual in the 50-percent tax bracket receiving a 
share of General Motors stock would pay a tax of $25—based upon the 
present market value of $50—while the corporate shareholders would 
vy an income tax of approximately 16 cents for each share of General 
Motors stock received—7.8 percent of Du Pont’s average cost of $2.10 
a share for its General Motors stock. 

Moreover, a dividend tax would fall as heavily on a new purchaser 
of a distributing corporation’s stock whose purchase price would, in 
large part, have reflected the appreciation in the property distributed, 
as it would on a stockholder who obtained the stock in a distributing 
corporation at comparatively low cost. 

If, however, the distribution is treated as a partial liquidation, 
shareholders, both corporate and individual, whose stock in Du Pont 
has appreciated in value would pay an immediate capital gain tax on 
that portion of the appreciated value allocable to the General Motors 
stock they received. On the other hand, a shareholder who purchased 
Du Pont stock at a price at or about the current market level would 
have little, if any, tax to pay. 

The Secretary of the Treasury has stated in his report to this com- 
mittee that if the Department of Justice believes that some change in 
the tax law is essential to facilitate antitrust enforcement, considera- 
tion might be given to taxing the distribution of divested stock as, in 
effect, a partial liquidation of the distributing corporation. It was 
also suggested that if tax relief is to be enacted in this area, consid- 
eration be given to specific statutory criteria to prevent distributions 
of property for tax avoidance purposes. One such criterion might be 
a rule that tax relief will not be applicable to property acquired in 
reasonable anticipation of a divestiture decree, coupled with a pre- 
sumption that such anticipation exists as to property acquired within a 
stated period, perhaps 5 years, prior to commencement of the antitrust 
proceedings. 

If on the basis of this hearing the committee determines that a 
change in the tax law should be made as an aid to antitrust enforce- 
ment, we would be pleased to cooperate with the committee in the 
development of appropriate legislation, which would provide adequate 
safeguards and protect the public interest. 

The Cuatrman. Thank you very much, Mr. Lindsay. 

Are there any questions? Senator Kerr? 

Senator Kerr. Mr. Chairman, I yield to the Senator from Delaware, 


Mr. Frear. 
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Senator Frear. Mr. Lindsay, as I understand the present law, any 
corporation which owns 80 to 100 percent of the stock of another 
corporation can make a tax-free distribution of that stock. Thus, if 
such a corporation is ordered under the antitrust laws to distribute 
the stock of the other corporation, it can do so without tax to the stock- 
holders. 

Isn’t that true? 

Mr. Lanpsay. That is correct, Senator Frear. 

Senator Frear. Why should a compulsory distribution of 80 percent 
of the stock of one company be tax fon when a compulsory distribu- 
tion of another percentage results in ordinary income tax to the inno- 
cent shareholders? 

Mr. Lrxpsay. If you would qualify for tax-free distribution in a 
voluntary situation, the fact that it is compulsory should not change 
the tax effect. 

Senator Frear. Do you have a copy of the Treasury’s statement, the 
letter ? 

Mr. Lanpsay. You refer to the letter from the Secretary of the 
Treasury ? 

Senator Frear. Yes. 

Mr. Linpsay. I have a copy before me. 

Senator Frear. In that letter, Mr. Lindsay, it is stated, and I am 

sure you are familiar with the way it is stated, that— 
Strict limitations are necessary which might be difficult to enforce. 8S. 200 con- 
tains a provision that the distribution is to be tax free only if a Federal district 
court determines in its decree that nonrecognition of gain is required to reach an 
equitable result. 

Why can’t we rely on our Federal district courts to make sure there 
is noabuse? * 

Mr. Linpsay. We might, and I believe that is a helpful provision, 
but without further standards it would in effect mean the various dis- 
trict courts throughout the country would be determining the tax 
results of a transaction. 

Ordinarily, they look to guidance in the code and try to follow the 
guidance that Congress has set down. 

You may have the same transaction in two different parts of the 
country taxed differently because one district court thinks that the 
tax is harsh, and another district court thinks that receiving taxable 
property is no great burden. 

Ordinarily, if there was no change in market value there is no hard- 
ship in paying a tax on the distribution of the property. If it were 
otherwise, if we provided that any distribution of stock was non- 

taxable, a corporation, rather than distribute the earnings and profits 
to shareholders which would be taxed as a dividend, the corporation 
would buy securities in another corporation and distribute those se- 
curities tax free. The shareholder would be able to sell and realize 
the proceeds at capital gain rates rather than ordinary dividend rates. 

Senator Frear. Now, Mr. Lindsay, you are setting up an example 
that is to be used for tax avoidance, are you not? In the statement 
you just made, if I understood you correctly, you are giving an 
example 

Mr. Linpsay. Of possible tax avoidance, that is correct, Senator 
Frear. 
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Senator Frear. That iscorrect. Well, S.200in no way contemplates 
anything like that. Of course technical perfecting amendments, if 
needed, will certainly be agreeable to the sponsors of S. 200. 

Mr. Lanpsay. Yes, I am sure the technical amendments could be 
worked out that would be agreeable to all concerned if legislation was 
deemed necessary. 

Senator Frear. Mr. Lindsay, this may be in the field of antitrust 
legislation, or in the courts, and I recognize that we are in the field 
of taxation primarily, but isn’t it true also that you could find a judge 
in California giving a different decision in the Federal court than one 
in New York, whether it be on taxes or antitrust or what not? 

Mr. Linpsay. That is correct. 

Senator Frear. His interpretation of the law in California could 
be different than an interpretation in New York, much the same as 
we find the nine Justices of the Supreme Court giving different inter- 
pretations of the Constitution / 

Mr. Linpsay. That is more likely if you don’t have standards. But 
it is a fact that there are different interpretations of the law through- 
out the country. 

Senator Frear. Well, I don’t think the sponsors of this legislation 
would refrain from supplying ample standards. 

Also, in that same paragraph, Mr. Lindsay—lI am referring to the 
Secretary’s letter, now—it is stated : 

That it would be difficult to administer the provisions of S. 200 which permits a 
tax-free distribution if the principal purpose is not to distribute earnings and 
profits. 

Isn’t the Commissioner of Internal Revenue adequately administer- 
ing a similar provision relating to spinoffs in section 355 of the present 
code ¢ 

Mr. Linpsay. Yes. We are administering that statute: the Inter- 
nal Revenue Service has been coping with that and prior statutes for 
years, but it is difficult to administer. That is why more precise guid- 
ance was laid down in the 1954 code. 

For example, if 80 percent of the subsidiary is owned by the dis- 
tributing corporation, then the stock would be distributed tax free, 
provided the subsidiary was owned for 5 years. 

Senator Frear. Yes. 

Mr. Linpsay. But standing alone, it has been difficult. to administer. 
The forerunner of that provision in the 1939 code was very difficult 
to administer, and there were very few rulings that were issued 
under it. 

Senator Frear. But they are administering it ? 

Mr. Linpsay. Yes; trying to. 

Senator Frear. And, in your opinion, is it being done in a satis- 
factory manner or not? 

Mr. Linpsay. Well, I think they are doing it in a satisfactory man- 
ner, but that is not to say it is not difficult to administer a provision 
which turns or whether it is the intent of the taxpayer to distribute 
earnings and profits or whether he is motivated by genuine business 
reasons. 

Senator Frear. I suppose, Mr. Lindsay, that you are no more capa- 
ble of analyzing an intent that I am, but I will give you the benefit of 
that because I think you very capable. And personally, I respect your 
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ability and admire the part you are playing in the Treasury Depart- 
ment, sir. 

It is never, I am sure, the intention of the lawmakers up here to make 
decisions difficult for any agency to administer, but sometimes through 
inadvertence we do. But when we do, you people, and rightfully so, 
come down and ask for changes which you certainly did, for ex cample, 
in the codification of 1954. And as you know, at that time, hundreds 
of examples were corrected, and we thing that maybe S. 200 with some 
technical amendments will also be in that same category. 

Mr, Lindsay, is there any case where the tax law provides for the 
taxation of a distribution which is compelled by some agency of the 
Government other than in the antitrust field ? 

Mr. Lanpsay. Yes; I think the letter of the Secretary and my testi- 
mony cited the bulk of the precedents when the tax law does provide 
for special treatment for involuntary distributions and distributions 
required by an administrative body, such as the SEC and the FCC, 
Bank Holding Company Act provisions, and other examples. 

Senator Frear. I am not quite familiar with that, sir. Could you 
give me an example / 

Mr. Lrypsay. Perhaps I misunderstood your question, Senator 
Frear. Did you ask me whether or not there are instances in the law 
where nonrecognition is accorded if a distribution is required by a 
Government body / 

Senator Frear. Let me phrase itin my terms. You can understand 
mine, I am sure, where I might not be able to understand yours. 

Is there any case where the tax law provides for the taxation of a 
distribution which is compelled by some agency of the Government 
other than in the antitrust field ? 

Mr. LinpsAy. Such a distribution would automatically be taxable 
unless expressly exempted by a statutory provision. Iam aware now 
of the exceptions. I can’t for the moment think of a situation other 
than the antitrust field where there is not an exception. 

Senator Frear. If you can think of one, Mr. Lindsay, I would like 
to have it. 

I now have a statment that I want to read to you, Mr. Lindsay, and 
ask your comments and see if you agree with it: 

The Sherman Act and the Clayton Act are expressed in extremely 
broad terms. As a consequence, antitrust Jaw is actually made by 
judicial decisions. This law has developed and changed over the 
years. This court-made law, the rules of which are freque ntly diffi- 
cult, and often impossible to predict, is similar to the statutory or 
administrative laws requiring divestiture for which Congress has 
already provided for the deferral of taxation. 

S. 200 would extend to antitrust proceedings the treatment which 
Congress has already provided in the case of the statutory and admin- 
istrative laws requiring divestiture. 

Do you agree? 

Mr. Linpsay. Let me put it this way: 

I agree that the Sherman Act and the Clayton Act. are drafted in 
very broad terms. There is very little specificity in those provisions, 
and there has been a growing body of case law throughout the years, 
and some of the cases have surprised, I suppose, the practitioners in 
that field. 

I am here as a representative of the Treasury Department and can- 
not speak competently on whether or not any particular case handed 
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down by a court really represents a new policy or not, but I do agree 
that it is a general statute, and some of the court decisions necessarily 
have added to the body of the law. 

Senator Frear. Although you have been limiting yourself in the 
field of taxation, I think you are pretty expert in the field of antitrust 
law, too, Mr. Lindsay. 

Now, Mr. Lindsay, going back to the letter of the Secretary, there 
are three objections raised to S. 200, and I just want to ask you two 
or three questions in regard to these objections. 

The first objection states : 

It is difficult to justify nonrecognition of tax where the distribution has been 
ordered because the acquisition and holding of property is in violation of law 


while a voluntary distribution of property, in the absence of any violation of 
law, is subject to tax. 


Isn’t a distribution which is ordered by the Securities and Exchange 


. Commission under the Public Utilities Holding Company Act tax 


free when it is found that there is a violation of the purpose of that act? 

Mr. Linpsay. That is correct; but it was a new act applying to 
otherwise legal holdings. If the Public Utility Act had been passed 
in 1913, it would have been a different situation. 

Senator Frear. I want to comment on that statement, but I want 
to ask you this, first : 

Wouldn't the distribution be tax free even though the holding com- 
pany were formed today ? 

Mr. Linpsay. I don’t imagine the holding company could be formed 
today. 

Senator Frear. Assuming that it could, then, sir? 

Mr. Linpsay. I believe so, yes. 

Senator Frear. Right. 

You were talking about a new law. It is usually customary to think 
that new laws are made by Congress. However, in this Antitrust 
Division it is assumed by some, many expert in the field, that new 
law is made by the court. So that we do have a difference of opinion. 

I think you honestly agree with me, but you can express yourself if 
you care to, sir. 

Distributions that are ordered by the Federal Reserve Board under 
the Bank Holding Company Act are tax free, are they not? 

Mr. Linpsay. ‘They are. 

Senator Frear. Isn’t it true that a distribution made voluntarily by 
a bank holding company which wished to comply with the act. would 
be taxable to the shareholders, whereas if the same distribution were 
ordered by the Federal Reserve Board the distribution would be tax 
free to the shareholders ? 

Mr. Linpsay. Yes, that is correct, unless that distribution would 
have otherwise qualified for one of the tax free— 

Senator Frear. If they followed this they would be. 

The second objection contained in the letter from the Secretary is 
to the effect that the policy regarding distributions under the Public 
Utilities Holding Act and the Bank Holding Company Act is different 
from the policy with regard to forced distributions under the anti- 
trust laws. 

It. seems to me from the letter of the Scretary that the attempted 
distinction is based upon the fact that this new policy would be set 
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forth by Congress in these two acts, and I go back to my question 
again : 

Don’t you think that the Supreme Court in the Du Pont case say 
this is the first case presenting this question to the Court of vertical 
acquisition ? 

Mr. Lanpsay. I believe the Court did so state, both in the majority 
and dissenting opinions. Rather than answer it myself, I will read 
from excerpts from the Court opinion. 

Senator Frear. I think that can be answered “yes” or “no,” Mr. 
Lindsay. 

Mr. Lixpsay. I can answer that “Yes.” 

Senator Frear. I don’t want to cut you off if you have anything else 
you want to say. 

Mr. Linpsay. No; I would say yes. 

Senator Frear. Isn’t the case of that—— 

Mr. Linpsay. A very strong ae can be made that it is. 

Senator Frear. The (¢ ‘layton Act was enacted in 1914. The 
Du Pont Co. acquired in 1917 to 1919 the principal amount of General 
Motors stock which it owns. This acquisition was a matter of public 
record. In fact, in 1927, an investigation by the Federal Trade Com- 
mission and the Department of Justice led to no action, It was not 
until 1949, 30 years after the act was issued, that the Department of 
Justice brought the present case. The Supreme Court made it clear 
for the first time that an acquisition made in 1917 could be judged on 
the facts as of the time of the lawsuit more than 30 years later. 

Would you not therefore agree that there has been a change in law 
essentially similar to the change which occurred as to the public utility 
holding companies and the bank holding companies ¢ 

Mr. Lanpsay. I think it could be so stated, Senator Frear. We 
were talking in our prepared statement and in the Secretary’s letter 
about legislation involvi ng antitrust divestures in general and compar- 
ing the distributions forced under the antitrust laws with distributions 
forced under the Public Utility Holding Company Act. 

In the case of the Public Utility Holding Company Act a new law 
was passed by Congress; the same is true in the care of the Bank 
Holding Company Act. We have had the antitrust law on the books 
since 1890 and 1914. It isnot anew law. 

You might take a particular case and say the way the Court inter- 
preted it is a new interpretation. There is a difference between 
drafting guidelines across the board and trying to tailor legislation 
for a particular case—— 

Senator Frear. Mr. Lindsay, it is perfectly obvious, the case we are 
arguing here. I don’t think there is any doubt in the minds of any- 
body just what S. 200 is attempting to do. It is true that different 
interpretations come from the same body time and time again, but 
this decision has been made by the Supreme Court, and if the lower 
court, and/or on appeal the Supreme Court, takes the Government 
proposition, it is our contention that a million stockholders will be done 
a grave injustice, and it is the duty of the Congress, in my opinion, 
to correct that injustice: therefore, the reason for S. 200. 

Mr. Lindsay, is it true that a voluntary distibution of part of the 
stock of another corporation would not be regarded under present law 
as a contraction of the business ? 
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The CuatrmMan. Would the Senator repeat that ? 

Senator Frear. Yes, sir. 

Is it true that a voluntary distribution of part of the stock of another 
corporation would not be regarded under present law as a contraction 
of the business ? 

Mr. Linpsay. I would say ordinarily not. Where, however, there 
is a substantial amount of stock so that in the eyes of the courts there 
was effective control, or sufficient control to require a distribution, 
there is a strong analogy to partial liquidation, to a contraction of the 
business. In this situation concerning Du Pont and General Motors, 
it appears that there would be a contraction of Du Pont in distributing 
out a very substantial investment, over 20 percent of the General 
Motors Co., which it is required to do, if it will be required to do so on 
the ground that this investment is not a mere portfolio investment but 
invelves a degree of control and a»testraint of trade. 

Now in answering your question more completely, if we were talking 
about a pure portfolio investment, I agree with you that it would not 
be a contraction and it would not be partial liquidation. 

Senator Frear. Then there should be no difference between a 
“forced” and “voluntary” distribution under that interpretation. 

Mr. Linpsay. True; but I think that if you asked for a ruling, or 
went to a court on a voluntary distribution and had 20 percent of a 
company, it might be very difficult to find in a particular case that 
the 20 percent was more than a portfolio investment. And if you had 
the background of an antitrust suit, you might come out with a finding 
of fact which would have some bearing on the question of whether you 
have a portfolio investment or a business. 

Senator Frear. Maybe I ought to be set straight in this: Did the 
Supreme Court order divestiture ? 

Mr. Linpsay. No; I believe the Supreme Court ordered equitable 
relief in the public interest, and it is up to the district court in Chicago 
to determine what that equitable relief should be. 

Senator Frear. I believe we agree there. 

Now, Mr. Lindsay, near the end of the Secretary’s letter it is stated 
that shareholders whose stock in a distributing corporation has appre- 
ciated in value would pay an immediate tax on the appreciated value 
of the distributed property. 

Isn't it true that a shareholder under the approach suggested by 
you would pay a tax even though there had been no change in the 
value of the distributed property between the time it was acquired by 
the es and the time it was distributed by the corporation ? 

Mr. Linpsay. The amount of tax he would pay would depend upon 
his cost in the Du Pont stock. If he purchased a share of Du Pont 
stock for $100, and we will say it is now worth $250, and he received 
$75 worth of General Motors stock, he would allocate about 30 percent 
of his cost in the Du Pont stock to General Motors. So $30 of his 
$100 would be attributable to the General Motors and he would pay 
only on the difference bet ween the $30 and the $75 received, a $45 gain. 
He would not pay any tax on prior appreciation before he purchased 
into the company. 


_ Senator Frear. But suppose General Motors stock was only worth 
330 now, in this same example. 
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Mr. Linpsay. If General Motors was only worth $30, then there 
would probably be no tax. I think if—it would be thirty two- 
hundred-and-fiftieths of the cost of $100. You would have to change 
my basic figures to—— 

‘Senator Frear. I want you to be sure, now. 

Mr. Lixpsay. If General Motors was only worth $30 now, then I 
suppose that the Du Pont would also be less than $250. Probably 
there might be a proportionate—— 

Senator Freak. That is not in our assumption according to our 
proposition. General Motors remains the same and Du Pont goes up. 

What is your answer ! 

Mr. Lanpsay. Then there would be a tax. As Du Pont goes up, 
there would be a tax. 

Senator Frear. All right. 1 think that answers my question. 

Mr. Linpsay. I would like to reexamine this. 

Senator Frear. I wish you would. 

Mr. Linpsay. If I may see the transcript, because I am not sure 
I completely understood the question and gave the correct answer. 

Senator Frear. I would like for you to reexamine that, Mr. Lindsay, 
in light of what the Secretary states, and I think perhaps you will 
want to correct it. I think it should be made perfectly clear. 

There are not tricky questions; they are not made to take advantage 
of you, but they are asked to prove a point. 

Mr. Laxpsay. I think, generally speaking, if Du Pont went up and 
General Motors did not, then he would pay a tax in the example we 
were discussing. 

Senator Frear. Right, sir. 

Mr. Lindsay, I see ‘that the letter from the De yputy Attorney Gen 
eral is before us. If you are not familiar with that and don’t want 
to answer this question, it isall ight. However, may I pose a question 
and let you determine whether you want to answer it / 

Mr. Linpsay. I will answer any question, if I can. 

Senator Frear. Thank you. 

In this letter from the Deputy Attorney General a number of cases 
are cited. The Department of Justice points out that the courts have 
been reluctant to order a distribution of property under the antitrust 
laws because of the adverse tax effects. Would the court be just as 
reluctant to order a distribution if the distribution is to be taxed as a 
partial liquidation ? 

Mr. Lanpsay. It might; that is why we are not categorical in our 
recommendation, We think that partial liquidation treatment which, 
in our minds, fits logically within the framework of the code as it 
exists, is worthy of consideration. ‘ertainly, it would mean a sub- 
stantial relief for many persons who otherwise would pay a very 
heavy tax. 

Ordinarily, if I may repeat one point— 

Senator Frear. Certainly. 

Mr. Linpsay. If you pay a tax on stock—if you are paid a dividend 
in stock of another company, there is no hardship in having to pay 
ordinary income tax on that stock. It is up to you whether you wish 
to sell it or not. If the surrounding circumstances of the case are 
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because you would be paying a tax on one value, but 
realize less. 

If the value stayed the same it makes no difference whether you had 
$100 of cash and paid the tax, or $100 worth of salable securities, 
realized your $100 and paid the tax. 

Coming back to your particular question as to whether or not the 
court would be reluctant to order divestiture where there is a capital 
gains tax, the kind of hardship that might exist under existing law 
might not exist. If there was a divestiture in one year, which nobody 
is recommending in connection with the treatment as an ordinary 
dividend, such distribution in one year might result in an arificial 
loss in the cost basis allocated to DuPont. The shareholder could get 
only a capital loss on that which would be of little use, and in the 
meantime pay an ordinary income tax on a piece of paper received. 

That would be far less true under a partial liquidation. 

Senator Frear. I think that is right. 

Mr. Lindsay, has any amount been included in the budget for the 
current fiscal year, or the next fiscal year, because of taxes which would 
be collected from shareholders receiving distributions as a 
of antitrust orders ¢ 

Mr. Linpsay. Nonethat I know of. 

Senator Frear. Wouldn't any tax received as a result of such action, 
as contemplated in this context, be a windfall tothe Treasury ¢ 

Mr. Linpsay. It might, or it might not. 

Now, again, the proposal is to distribute shares over a 10-year pe- 
riod. That means about $7 worth of General Motors stock a year per 
share. The dividend level in the past of Du Pont has been $6.50. 
There is not much difference there. I don’t know whether the Du 
Pont Co. would or could continue to pay the same level of cash divi- 
dends, or whether it would have a supplementary cash dividend. It 
would depend on what the company would do and could do as to 
whether there would be a tremendous additional tax to the Treasury. 

Senator Frear. I suppose the company would follow out the orders 
of any court, certainly; I suppose that would be up to the jurisdiction 
of the court. 

But what I am interested in is that you are saying that the con- 
sequences of S. 200 would have little tax etfect. 

Mr. Linpsay. Well, it depends. If the market value of General 
Motors stock stays the same, and that is a big “if,” if Du Pont main- 
tains the same level of cash dividends, if the court follows the Justice 
Department's plan, then over a 10-year period there would be addi- 
tional revenues of approximately a billion dollars from the distribu- 
tion. I am not talking about the sales that might be ordered apart 
from the distribution, the sales attributable to the stock belonging to 
Christiana and Delaware. 

Now, that additional billion might very well be called a windfall, 
I suppose. 

Senator Frear. Well, then, if it is—if you say it is a billion dollars, 
ormaybe you used my figure— 

Mr. Lanpsay. Under all the assumptions. 

Senator Frear. Yes, and you have a pretty long list of assumptions. 


But if it were divided in 10 years, what would be the income to the 
Treasur y each year ¢ 
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Mr. Lanpsay. $100 million a year. 

Senator Frear. What is the budget—— 

Mr. Lanpsay. I left out another assumption. We assumed a 50- 
percent bracket for that assumption, incidentally. 

Senator Frear. Yes, sir. Well 1 suppose your assumption is no 
doubt better than mine and certainly equally as good as anybody 
else’s. But what is the present budget ? 

Mr. Lanpsay. It is in the order of $77 billion. 

Senator Frear. So what is $100 million; what percentage is $100 
million of $77 billion ? 

Mr. Lanpsay. It is a very low percentage. 

Senator Frear. Thank you. 

My last question, Mr. Chairman : 

Mr. Lindsay, you have raised several technical objections to S. 
200. Do you believe that these technical objections justify the im- 
position of the gross inequity in the present law on 1 million innocent 
taxpayers ¢ 

Mr. Lrypsay. If we determine that relief is equitable and fair and 
should be adopted, I don’t think that the Treasury would want to be 
in a position of doing anything other than cooperate in developing 
a statute that would be the best possible statute under the circum- 
stances. 

We suggested, for example, that if there are problems of determining 
whether or not an acquisition is made with a view to disposition, 
or with a possibility that antitrust enforcement wouldn’t matter be- 
cause there could be a tax-free distribution, that a presumption based 
on a 5-year period might be put in the statute. 

That might be a hard-and-fast rule; it might be in terms of a pre- 
sumption; but that kind of thing might help materially in the fringe 
cases. We would cooperate with the joint committee staff and with 
your committee in developing any legislation that the committee deems 
to be appropriate. 

Senator Frear. Mr. Chairman, may I thank the witness for his ex- 
treme cooperation, and say that I have always found him a cooperative 
person, and helpful in most instances. 

The Cuarrman. Thank you, Senator Frear. 

Mr. Lindsay, in answer to a question by Senator Frear as te the 
decision of the Supreme Court, you stated that the Supreme Court 
did not. require divestiture of the stock. 

Mr. Linpsay. That is correct. 

The Cuarrman. But it granted equitable relief. 

Mr. Lrnpsay. That is correct. 

The Cuarrman. Could you elaborate on that and carry it down 
further as to what action the district court has taken’ 

At this point the Chair states that Senator Butler, of Maryland, 
desires that all decisions of the Supreme Court as well as the district 
courts be made a part of this record. 

Will you supply them ¢ 

Mr. Linpsay. Yes, sir. 

( The information referred to is as follows :) 
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SUPREME COURT OF THE UNITED STATES 
No. 3.—Ocroser Term, 1956. 


United States of America, 
Appellant, On Appeal From the 


United States District 
Court for the Northern 
District of Illinois. 


v. 
E. I. du Pont de Nemours and 
Company et al. 


[June 3, 1957.] 


Mr. Justice BRENNAN delivered the opinion of the 
Court. 


This is a direct appeal under § 2 of the Expediting Act’ 
from a judgment of the District Court for the Northern 
District of Illinois,’ dismissing the Government’s action 
brought in 1949 under § 15 of the Clayton Act. The 
complaint alleged a violation of § 7 of the Act * resulting 
from the purchase by E. I. du Pont de Nemours and Com- 
pany in 1917-1919 of a 23% stock interest in General 
Motors Corporation. This appeal is from the dismissal 
of the action as to du Pont, General Motors and the cor- 
porate holders of large amounts of du Pont stock, Chris- 
tiana Securities Corporation and Delaware Realty & 
Investment Company.° 


132 Stat. 823, as amended, 15 U. 8S. C. §29. The Court noted 
probable jurisdiction. 350 U.S. 815. 

2126 F. Supp. 235. 

$38 Stat. 736, 15 U.S. C. (1946 ed.) § 25. 

* This action is governed by the Clayton Act as it was before the 
1950 amendments, which by their terms are inapplicable to acquisi- 
tions prior to 1950. 64 Stat. 1125, 15 U.S. C. § 18. 

°The amended complaint also alleged violation of §§ 1 and 2 of 
the Sherman Act. 26 Stat. 209, as amended, 50 Stat. 693, 15 U.S. C. 
§§ 1, 2. In view of our determination of the case, we are not deciding 
the Government’s appeal from the dismissal of the action under the 
Sherman Act. 


41866 O—59———3 











30 ORDERS ENFORCING ANTITRUST LAWS 


The primary issue is whether du Pont’s command- 
ing position as General Motors’ supplier of automotive 
finishes and fabrics was achieved on competitive merit 
alone, or because its acquisition of the General Motors’ 
stock, and the consequent close intercompany relation- 
ship, led to the insulation of most of the General Motors’ 
market from free competition, with the resultant likeli- 
hood, at the time of suit, of the creation of a monopoly 
of a line of commerce. 

The first paragraph of § 7, pertinent here, provides: 


“That no corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of another cor- 
poration engaged also in commerce, where the effect 
of such acquisition may be to substantially lessen 
competition between the corporation whose stock is 
so acquired and the corporation making the acquisi- 
tion, or to restrain such commerce in any section or 
community, or tend to create a monopoly of any line 
of commerce.” * 


Section 7 is designed to arrest in its incipiency not only 
the substantial lessening of competition from the acquisi- 
tion by one corporation of the whole or any part of the 
stock of a competing corporation, but also to arrest in 
their incipiency restraints or monopolies in a relevant 
market which, as a reasonable probability, appear at the 
time of suit likely to result from the acquisition by one 
corporation of all or any part of the stock of any other 
corporation. The section is violated whether or not 
actual restraints or monopolies, or the substantial lessen- 
ing of competition, have occurred or are intended. 
Acquisitions solely for investment are excepted, but only 
if, and so long as, the stock is not used by voting or other- 


* 38 Stat. 731, 15 U.S. C. (1946 ed.) § 18. 
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wise to bring about, or in attempting to bring about, the 
substantial lessening of competition. 

We are met at the threshold with the argument that 
§ 7 before its amendment, applied only to an acquisition 
of the stock of a competing corporation, and not to an 
acquisition by a supplier corporation of the stock of a 
customer corporation—in other words, that the statute 
applied only to horizontal and not to vertical acquisi- 
tions. This is the first case presenting the question in 
this Court. Jnternational Shoe Co. v. Federal Trade 
Comm’n, 280 U. S. 291, and Thatcher Mfg. Co. v. Fed- 
eral Trade Comm’n, 272 U. S. 554, involved corporate 
acquisitions of stock of competitors. 

During the 35 years before this action was brought, the 
Government did not invoke §7 against vertical acquisi- 
tions. The Federal Trade Commission has said that the 
section did not apply to vertical acquisitions. See 
F. T. C., Report on Corporate Mergers and Acquisitions, 
168 (1955). Also, the House Committee considering the 
1950 revision of § 7 stated that “. . . it has been thought 
by some that this legislation [the 1914 Act] applies only 
to the so-called horizontal mergers... .” H. R. Rep. 
No. 1191, 81st Cong., Ist Sess. 11. The House Report 
adds, however, that the 1950 amendment was purposed 
“|. . to make it clear that the bill applies to all types of 
mergers and acquisitions, vertical and conglomerate as 
well as horizontal ... .” (Emphasis added.) 

This Court has the duty to reconcile administrative 
interpretations with the broad anti-trust policies laid 
down by Congress. Cf. Automatic Canteen Co. v. Fed- 
eral Trade Comm'n, 346 U.S. 61, 74. The failure of the 
Commission to act is not a binding administrative inter- 
pretation that Congress did not intend vertical acquisi- 
tions to come within the purview of the Act. Accord, 
Baltimore & Ohio R. Co. v. Jackson, 353 U. S. 325, —. 
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The first paragraph of § 7, written in the disjunctive, 
plainly is framed to reach not only the corporate acquisi- 
tion of stock of a competing corporation, where the effect 
may be substantially to lessen competition between them, 
but also the corporate acquisition of stock of any corpora- 
tion, competitor or not, where the effect may be either (1) 
to restrain commerce in any section or community, or (2) 
tend to create a monopoly of any line of commerce. The 
amended complaint does not allege that the effect of 
du Pont’s acquisition may be to restrain commerce in any 
section or community but alleges that the effect was 
“. . to tend to create a monopoly in particular lines of 
commerce ... .” 

Section 7 contains a second paragraph dealing with a 
holding company’s acquisition of stock in two or more 
corporations.’ Much of the legislative history of the 
section deals with the alleged holding company evil.’ 
This history does not aid in interpretation because our 
concern here is with the first paragraph of the section. 
There is, however, pertinent legislative history which does 
aid and support our construction. 

Senator Chilton, one of the Senate managers of 
the bill, explained that the House conferees insisted that 
to prohibit just the acquisitions where the effect was 
“substantially” to lessen competition would not accom- 
plish the designed aim of the statute, because “a cor- 


* This paragraph provides: 

“No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital of two or more cor- 
porations engaged in commerce where the effect of such acquisition, 
or the use of such stock by the voting or granting of proxies or other- 
wise, may be to substantially lessen competition between such cor- 
porations, or any of them, whose stock or other share capital is so 
acquired, or to restrain such commerce in any section or community, 
or tend to create a monopoly of any line of commerce.” 38 Stat. 731, 
15 U.S. C. (1946 ed.) § 18. 

5 See, e. g., S. Rep. No. 698, 63d Cong., 2d Sess. 13; H. R. Rep. No 
627, 63d Cong., 2d Sess. 17. 
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poration might acquire the stock of another corporation, 
and there would be no lessening of competition, but the 
tendency might be to create monopoly or to restrain 
trade or commerce.” “Therefore,” said Senator Chil- 
ton, “there was added . . . the following: ‘Or to restrain 
such commerce in any section or community or tend to 
create a monopoly of any line of commerce.’’’* This con- 
struction of the section, as embracing three separate and 
distinct effects of a stock acquisition, has also been recog- 
nized by a number of federal courts.” 

We hold that any acquisition by one corporation of all 
or any part of the stock of another corporation, competi- 
tor or not, is within the reach of the section whenever the 
reasonable likelihood appears that the acquisition will 
result in a restraint of commerce or in the creation of a 
monopoly of any line of commerce. Thus, although 
du Pont and General Motors are not competitors, a viola- 
tion of the section has occurred if, as a result of the 
acquisition, there was at the time of suit a reasonable 
likelihood of a monopoly of any line of commerce. Judge 
Maris correctly stated in Transamerica Corp. v. Board of 
Governors, 206 F. 2d 163, 169: 


“A monopoly involves the power to . . . exclude 
competition when the monopolist desires to do so. 
Obviously, under Section 7 it was not necessary . . . 
to find that... [the defendant] has actually 
achieved monopoly power but merely that the stock 
acquisitions under attack have brought it measurably 
closer to that end. For it is the purpose of the Clay- 
ton Act to nip monopoly in the bud. Since by defi- 


*51 Cong. Rec. 16002. 

10 Aluminum Co. of America v. Federal Trade Comm'n, 284 F. 401; 
Ronald Fabrics Co. v. Verney Brunswick Mills, Inc., CCH 1946-1947 
Trade Cases $57,514; United States v. New England Fish Exchange, 
258 F. 732; ef. Transamerica Corp. v. Board of Governors, 206 F. 2d 
163; Sidney Morris & Co. v. National Assn. of Stationers, 40 F. 2d 
620, 625. 
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nition monopoly involves the power to eliminate 
competition a lessening of competition is clearly rele- 
vant in the determination of the existence of a tend- 
ency to monopolize. Accordingly in order to deter- 
mine the existence of a tendency to monopoly in . . . 
any .. . line of business the area or areas of existing 
effective competition in which monopoly power might 
be exercised must first be determined. . . .” 


Appellees argue that there exists no basis for a finding 
of a probable restraint or monopoly within the meaning 
of §7 because the total General Motors market for fin- 
ishes and fabrics constituted only a negligible percentage 
of the total market for these materials for all uses, includ- 
ing automotive uses. It is stated in the General Motors 
brief that in 1947 du Pont’s finish sales to General Motors 
constituted 3.5% of all sales of finishes to industrial users, 
and that its fabrics sales to General Motors comprised 
1.6% of the total market for the type of fabric used by 
the automobile industry. 

Determination of the relevant market is a necessary 
predicate to a finding of a violation of the Clayton Act 
because the threatened monopoly must be one which 
will substantially lessen competition “within the area 
of effective competition.” '' Substantiality can be de- 
termined only in terms of the market affected. The 
record shows that automobile finishes and fabrics have 
sufficient peculiar characteristics and uses to constitute 
them products sufficiently distinct from all other finishes 


11 Standard Oil Co. of California v. United States, 337 U. 8. 293, 
299, n. 5. Section 3 of the Act, with which the Court was concerned 
in Standard Oil, makes unlawful certain agreements “. . . where the 
effect . . . may be to substantially lessen competition or tend to 
create a monopoly in any line of commerce.” 38 Stat. 731, 15 U.S.C. 
(1946 ed.) § 14. (Emphasis added.) 
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and fabrics '* to make them a “line of commerce”’ within 
the meaning of the Clayton Act. Cf. Van Camp & Sons 
Co. v. American Can Co., 278 U. S. 245."*° Thus, the 








12 For example, the following is said as to finishes in the du Pont 
brief: 

“The largest single finish item which du Pont sells to General 
Motors is a low-viscosity nitrocellulose lacquer, discovered and pat- 
ented by du Pont and for which its trademark is ‘Duco’, 


“The invention and development of ‘Duco’ represented a truly 
significant advance in the art of paint making and in the production 
of automobiles; without ‘Duco’ mass production of automobiles would 
not have been possible. 

“By the early 1920's the need for better finishing materials for 
automobiles had become urgent .. . . The varnish method then used 
in finishing automobiles was described in detail at the trial by auto- 
mobile pioneers .. . . Finishing an automobile with varnish required 
an intolerably long time—up to 3 or 4 weeks—to apply the nu- 
merous coats needed. When the finish was complete, its longest life 
expectancy was less than a year, and often it began to peel off before 
the car was delivered... .” 

Du Pont’s Director of Sales since 1944, Nickowitz, testified as to 
fabrics sold to automobile manufacturers as follows: 

“Q. Now, over the years, isn’t it true that speaking generally 
du Pont has followed the policy in selling its fabrics to the automobile 
field of undercutting its competitors in price? You don’t try to sell 
it on a lower price than that quoted by any other competitor, 
do you? 

“A. Well, we don’t know. We go in and we bid based on our costs. 
Now, in the automotive industry, we have a different situation than 
you do in the furniture trade, for example, where you have an 
established price. 

“You see, in the automobile industry, each manufacturer uses a 
different construction. They all have their own peculiar ideas of 
what they want about these fabrics. Some want dyed backs, and 
some want different finyshes, so you don’t have any standard prices 
in the automobile industry.” (Emphasis added.) 

And see extended discussions in the opinion of the trial court, as to 

finishes, 126 F. Supp., at 288-292, as to fabrics, id., at 296-300. 
18“The phrase [‘in any line of commerce’} is comprehensive and 

means that if the forbidden effect or tendency is produced in one 
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bounds of the relevant market for the purposes of this 
case are not coextensive with the total market for finishes 
and fabrics, but are coextensive with the automobile in- 
dustry, the relevant market for automotive finishes and 
fabrics."* 

The market affected must be substantial. Standard 
Fashion Co. v. Magrane-Houston Co., 258 U.S. 346, 357. 
Moreover, in order to establish a violation of § 7 the Gov- 
ernment must prove a likelihood that competition may 
be “foreclosed in a substantial share of ... [that mar- 
ket].”"** Both requirements are satisfied in this case. 
The substantiality of a relevant market comprising the 
automobile industry is undisputed. The substantiality 
of General Motors’ share of that market is fully estab- 
lished in the evidence. 

General Motors is the colossus of the giant automobile 
industry. It accounts annually for upwards of two fifths 
of the total sales of automotive vehicles in the nation."® 


out of all the- various lines of commerce, the words ‘in any line of 
commerce’ literally are satisfied.” 278 U.S., at 253 

14 The General Motors brief states: 
“If the market for these products were solely or mainly the General 
Motors Corporation, or the automobile industry as a whole, General 
Motors’ volume and present share of the automobile industry might 
constitute a market large enough for the Government to rely on.” 

18 Standard Oil Co. of California v. United States, 337 U.S. 293, at 
314. 

16 Moody’s Industrials lists General Motors’ proportion of the 
industry : 


Percent Percent 
BD Ris aI VO. 28% Baw. BEI e'. .. ustourinws) BBS 
Pees .Leyb. tau. acc 24 RMB. onde. awd BB 
Pee iacvs. Ci. Peed. 45.6 Seee Sse sl, STIS ES . 42.7 
a a j- ween G53) 1900 ooo c eis. cve S 
i. thing ind} GOED GHEE) sass wess> bode ews MES 
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In 1955 General Motors ranked first in sales and second 
in assets among all United States industrial corporations *’ 
and became the first corporation to earn over a bil- 
lion dollars in annual net income.” In 1947 General 
Motors’ total purchases of all products from du Pont were 
$26,628,274, of which $18,938,229 (71% ) represented pur- 
chases from du Pont’s Finishes Division. Of the latter 
amount purchases of “Duco” ’® and the thinner used to 
apply “Duco” totaled $12,224,798 (65% ), and “Dulux” ’ 
purchases totaled $3,179,225. Purchases by General 
Motors of du Pont fabrics in 1948 amounted to $3,700,000, 
making it the largest account of du Pont’s Fabries Divi- 
sion. Expressed in percentages, du Pont supplied 67% 
of General Motors’ requirements for finishes in 1946 and 
68% in 1947." In fabries du Pont supplied 52.3% of 
requirements in 1946, and 38.5% in 1947.” Because 
General Motors accounts for almost one-half of the auto- 
mobile industry's annual sales, its requirements for auto- 
motive finishes and fabrics must represent approximately 
one-half of the relevant market for these materials. Be- 
cause the record clearly shows that quantitatively and 
percentagewise du Pont supplies the largest part of Gen- 
eral Motors’ requirements, we must conclude that du Pont 
has a substantial share of the relevant market. 

The appellees argue that the Government could not 
maintain this action in 1949 because §7 is applicable 
only to the acquisition of stock and not to the holding or 
subsequent use of the stock. This argument miscon- 


‘7 Fortune Directory of the 500 Largest U.S. Industrial Corpora- 
tions, July 1956, p. 2. 

18 N.Y. Times, Feb. 3, 1956, p. 1, col. 3. 

1® A finish developed specially by du Pont and General Motors for 
use as an automotive finish. 

20 A synthetic enamel developed by du Pont which is used on refrig- 
erators, also manufactured by General Motors 

21.126 F. Supp., at 295. 

22 Id., at 300-301. 
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ceives the objective toward which §7 is directed. The 
Clayton Act was intended to supplement the Sherman 
Act.**> Its aim was primarily to arrest apprehended con- 
sequences of inter-corporate relationships before those 
relationships could work their evil, which may be at or 
any time after the acquisition, depending upon the cir- 
cumstances of the particular case. The Senate declared 
the objective of the Clayton Act to be as follows: 


“. . . Broadly stated, the bill, in its treatment of 
unlawful restraints and monopolies, seeks to prohibit 
and make unlawful certain trade practices which, as a 
rule, singly and in themselves, are not covered by the 
Act of July 2, 1890 [the Sherman Act], or other 
existing anti-trust acts, and thus, by making these 
practices illegal, to arrest the creation of trusts, con- 
spiracies, and monopolies in their incipiency and 
before consummation. .. .” S. Rep. No. 698, 63d 
Cong., 2d Sess. 1. (Emphasis added. ) 


“Incipiency” in this context denotes not the time the 
stock was acquired, but any time when the acquisition 
threatens to ripen into a prohibited effect. See Trans- 
america Corp. v. Board of Governors, 206 F. 2d 163, 166. 
To accomplish the congressional aim, the Government 
may proceed at any time that an acquisition may be said 
with reasonable probability to contain a threat that it 
may lead to a restraint of commerce or tend to create a 
monopoly of a line of commerce.** Even when the pur- 
chase is solely for investment, the plain language of § 7 
contemplates an action at any time the stock is used to 


23 Standard Fashion Co. v. Magrane-Houston Co., 258 U. 8S. 346. 
2*Cf. Corn Products Refining Co. v. Federal Trade Comm'n, 324 
U. 8. 726, 738. 
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bring about or in attempting to bring about the substan- 
tial lessening of competition.” 

Prior cases under § 7 were brought at or near the time 
of acquisition. See, e. g., International Shoe Co. v. Fed- 
eral Trade Comm’n, 280 U.-S. 291; V. Vivaudou, Ine. 
v. Federal Trade Comm’n, 54 F. 2d 273; Federal Trade 
Comm’n v. Thatcher Mfg. Co., 5 F. 2d 615, rev’d 
in part on other ground, 272 U. 8. 554; United States 
v. Republic Steel Corp. 11 F. Supp. 117; Vanadium- 
Alloys Steel Co., 18 F. T. C. 194. None of these cases 
holds, or even suggests, that the Government is fore- 
closed from bringing the action at any time when a threat 
of the prohibited effects is evident. 

Related to this argument is the District Court’s con- 
clusion that 30 years of nonrestraint negated “any rea- 
sonable probability of such a restraint” at the time of the 
suit.” While it is, of course, true that proof of a mere 
possibility of a prohibited restraint or tendency to mo- 
nopoly will not establish the statutory requirement that 
the effect of an acquisition “may be” such restraint or 
tendency,” the basic facts found by the District Court 
demonstrate the error of its conclusion.” 


25 Section 7 provides, in pertinent part: 

“This section shall not apply to corporations purchasing such stock 
solely for investment and not using the same by voting or otherwise 
to bring about, or in attempting to bring about, the substantial 
lessening of competition... .” 38 Stat. 731, 15 U.S. C. (1946 ed.) 
§ 18. 

6 126 F. Supp., at 335. 

27 Standard Fashion Co. v. Magrane-Houston Co., 258 U. 8. 346, 
at 356-357. 

2 There is no significant dispute as to the basic facts pertinent to 
the decision. We are thus not confronted here with the provision of 
Fed. Rules Civ. Proc., 52 (a), that findings of fact shall not be set 
aside unless clearly erroneous. 
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The du Pont Company’s commanding position as a 
General Motors supplier was not achieved until shortly 
after its purchase of a sizable block of General Motors 
stock in 1917.” At that time its production for the auto- 
mobile industry and its sales to General Motors were rela- 
tively insignificant. General Motors then produced only 
about 11% of the total automobile production and its 
requirements, while relatively substantial, were far short 
of the proportions they assumed as it forged ahead to 
its present place in the industry. 

At least 10 years before the stock acquisition, the 
du Pont Company, for over a century the manufacturer of 
military and commercial explosives, had decided to expand 
its business into other fields. It foresaw the loss of its 
market for explosives after the United States Army and 
Navy decided in 1908 to construct and operate their 
own plants. Nitrocellulose, a nitrated cotton, was the 
principal raw material used in du Pont’s manufacture of 
smokeless powder. A search for outlets for this raw 
material uncovered requirements in the manufacture of 
lacquers, celluloid, artificial leather and artificial silk. 
The first step taken was the du Pont purchase in 1910 of 
the Fabrikoid Company, then the largest manufac- 
turer of artificial leather, reconstituted as the du Pont 
Fabrikoid Company in 1913. 

The expansion program was barely started, however, 
when World War I intervened. The du Pont Company 
suddenly found itself engulfed with orders for military 
explosives from foreign nations later to be allies of the 
United States in the war, and it had to increase its 
capacity and plant facilities from 700,000 to 37,000,000 
pounds per month at a cost exceeding $200,000,000. 
Profits accumulated and ultimately amounted to $232,- 





® Before 1917, du Pont supplied General Motors with coated fabrics 
126 F Supp., at 297 
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000,000. The need to find postwar uses for its expanded 
facilities and organization now being greater than ever, 
du Pont continued its expansion program during the war 
years, setting aside $90,000,000 for the purpose. In 
September 1915, du Pont bought the Arlington Works, one 
of the nation’s two largest celluloid companies. In June 
1916, the Fairfield Rubber Company, producers of rubber- 
coated fabrics for automobile and carriage tops, was taken 
over by du Pont Fabrikoid. In March 1917, purchase was 
made of Harrison Brothers and Company, manufacturers 
of paint, varnish, acids and certain inorganic chemicals 
used in paint manufacture. Shortly afterwards, Harrison 
absorbed Beckton Chemical Company, a color manufac- 
turer, and, also in 1917, the Bridgeport Wood Finishing 
Company, a varnish manufacturer. 

Thus, before the first block of General Motors stock 
was acquired, du Pont was seeking markets not only for 
its nitrocellulose, but also for the artificial leather, cellu- 
loid, rubber-coated goods, and paints and varnishes in 
demand by automobile companies. In that connection, 
the trial court expressly found that “. . . reports and 
other documents written at or near the time of the invest- 
ment show that du Pont’s representatives were well aware 
that General Motors was a large consumer of products of 
the kind offered by du Pont,” and that John J. Raskob, 
du Pont’s treasurer and the principal promoter of the 
investment, “for one, thought that du Pont would ulti- 
mately get all that business ... .” *° 

The Company’s interest in buying into General Motors 
was stimulated by Raskob and Pierre 8. du Pont, then 
du Pont’s president, who acquired personal holdings of 
General Motors stock in 1914. General Motors was 
organized six years earlier by William C. Durant to 
acquire previously independent automobile manufactur- 


8° 126 F. Supp., at 243. 
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ing companies—Buick, Cadillac, Oakland and Oldsmo- 
bile. Durant later brought in Chevrolet, organized by 
him when he was temporarily out of power, during 
1910-1915, and a bankers’ group controlled General 
Motors. In 1915, when Durant and the bankers dead- 
locked on the choice of a Board of Directors, they resolved 
the deadlock by an agreement under which Pierre S. 
du Pont was named Chairman of the General Motors 
Board, and Pierre S. du Pont, Raskob and two nominees 
of Mr. du Pont were named neutral directors. By 1916, 
Durant settled his differences with the bankers and 
resumed the presidency and his controlling position in 
General Motors. He prevailed upon Pierre S. du Pont 
and Raskob to continue their interest in General Motors’ 
affairs, which both did as members of the Finance Com- 
mittee, working closely with Durant in matters of finances 
and operations and plans for future expansion. Durant 
persistently urged both men and the “Wilmington peo- 
ple, as he called it,”* to buy more stock in General 
Motors. 

Finally, Raskob broached to Pierre S. du Pont the pro- 
posal that part of the fund earmarked for du Pont expan- 
sion be used in the purchase of General Motors stock. 
At this time about $50,000,000 of the $90,000,000 fund 
was still in hand. Raskob foresaw the success of the 
automobile industry and the opportunity for great profit 
in a substantial purchase of General Motors stock. On 
December 19, 1917, Raskob submitted a Treasurer’s 
Report to the du Pont Finance Committee recommending 
a purchase of General Motors stock in the amount of 
$25,000,000. That report makes clear that more than 
just a profitable investment was contemplated. A major 
consideration was that an expanding General Motors 
would provide a substantial market needed by the bur- 


31126 F. Supp., at 241. 
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geoning du Pont organization. Raskob’s summary of 
reasons in support of the purchase includes this state- 
ment: “Our interest in the General Motors Company 
will undoubtedly secure for us the entire Fabrikoid, 
Pyralin [celluloid], paint and varnish business of those 
companies, which is a substantial factor.” (Emphasis 
added.) * 

This thought, that the purchase would result in 
du Pont’s obtaining a new and substantial market, was 
echoed in the Company’s 1917 and 1918 annual reports 
to stockholders. In the 1917 report appears: “Though 
this is a new line of activity, it is one of great promise 
and one that seems to be well suited to the character of 
our organization. The motor companies are very large 
customers of our Fabrikoid and Pyralin as well as paints 
and varnishes.” (Emphasis added.) The 1918 report 
says: “The consumption of paints, varnishes and fabrikoid 
in the manufacture of automobiles gives another common 
interest.” 

This background of the acquisition, particularly the 
plain implications of the contemporaneous documents, 
destroys any basis for a conclusion that the purchase was 
made “solely for investment.” Moreover, immediately 
after the acquisition, du Pont’s influence growing out of it 
was brought to bear within General Motors to achieve 
primacy for du Pont as General Motors’ supplier of 
automotive fabrics and finishes. 

Two years were to pass before du Pont’s total purchases 
of General Motors stock brought its percentage to 23% 
of the outstanding stock and its aggregate outlay to 
$49,000,000. During that period, du Pont and Durant 
worked under an arrangement giving du Pont primary 
responsibility for finances and Durant the responsibility 
for operations. But J. A. Haskell, du Pont’s former sales 


% 126 F. Supp., at 241. 
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manager and vice-president, became the General Motors 
vice-president in charge of the operations committee. The 
trial judge said that Haskell “. . . was willing to under- 
take the responsibility of keeping du Pont informed of 
General Motors affairs during Durant’s regime... .”™ 

Haskell frankly and openly set about gaining the maxi- 
mum share of the General Motors market for du Pont. 
In acontemporaneous 1918 document, he reveals his inten- 
tion to “pave the way for perhaps a more general adoption 
of our material,” and that he was thinking “how best to 
get cooperation [from the several General Motors Divi- 
sions] whereby makers of such of the low priced cars as 
it would seem possible and wise to get transferred will 
be put in the frame of mind necessary for its adoption 
[du Pont’s artificial leather].” 

Haskell set up lines of communication within General 
Motors to be in a position to know at all times what 
du Pont products and what products of du Pont competi- 
tors were being used. It is not pure imagination to sup- 
pose that such surveillance from that source made an 
impressive impact upon purchasing officials. It would be 
understandably difficult for them not to interpret it as 
meaning that a preference was to be given to du Pont 
products. Haskell also actively pushed the program to 
substitute Fabrikoid artificial leathers for genuine leather 
and sponsored use of du Pont’s Pyralin sheeting through 
a liaison arrangement set up between himself and the 
du Pont sales organization. 

Thus sprung from the barrier, du Pont quickly swept 
into a commanding lead over its competitors, who were 
never afterwards in serious contention. Indeed, General 
Motors’ then principal paint supplier, Flint Varnish and 
Chemical Works, early in 1918 saw the handwriting on 
the wall. The Flint president came to Durant asking to 


126 F. Supp., at 245 





ORDERS ENFORCING ANTITRUST LAWS A5 


be bought out, telling Durant, as the trial judge found, 
that he “knew du Pont had bought a substantial interest 
in General Motors and was interested in the paint indus- 
try; that ... [he] felt he would lose a valuable cus- 
tomer, General Motors.” ** The du Pont Company 
bought the Flint Works and later dissolved it. 

In less than four years, by August 1921, Lammot 
du Pont, then a du Pont vice-president and later Chair- 
man of the Board of General Motors, in response to a 
query from Pierre S. du Pont, then Chairman of the 
Board of both du Pont and General Motors, ‘whether 
General Motors was taking its entire requirements of 
du Pont products from du Pont,” was able to reply that 
four of General Motors’ eight operating divisions bought 
from du Pont their entire requirements of paints and var- 
nishes, five their entire requirements of Fabrikoid, four 
their entire requirements of rubber cloth, and seven their 
entire requirements of Pyralin and celluloid. Lammot 
du Pont quoted du Pont’s sales department as feeling that 
“the condition is improving and that eventually satis- 
factory conditions will be established in every branch, 
but they wouldn’t mind seeing things go faster.” Pierre 
S. du Pont responded that “with the change of manage- 
ment at Cadillac, Oakland and Olds [Cadillac was taking 
very little paints and varnishes, and Oakland but 50%; 
Olds was taking only part of its requirements for fabri- 
koid], I believe that you should be able to sell substan- 
tially all of the paint, varnish and fabrikoid products 
needed.” He also suggested that ‘‘a drive should be made 
for the Fisher Body business. Is there any reason why 
they have not dealt with us?” 

Fisher Body was stubbornly resistant to du Pont sales 
pressure. General Motors, in 1920, during Durant’s time, 
acquired 60% stock control of Fisher Body Company. 


4126 F. Supp., at 267 


41866 0 —-59 4 
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However, a voting trust was established giving the Fisher 
brothers broad powers of management. They insisted on 
running their own show and for years withstood efforts of 
highranking du Pont and General Motors executives to 
get them to switch to du Pont from their accustomed 
sources of supply. Even after General Motors obtained 
100% stock control in 1926, the Fisher brothers retained 
sufficient power to hold out. By 1947 and 1948, however, 
Fisher resistance had collapsed, and the proportions -of 
its requirements supplied by du Pont compared favorably 
with the purchases by other General Motors Divisions. 

In 1926, the du Pont officials felt that too much Gen- 
eral Motors business was going to its competitors. When 
Pierre 8. du Pont and Raskob expressed surprise, Lam- 
mot du Pont gave them a breakdown, by dollar amounts, 
of the purchases made from du Pont’s competitors. This 
breakdown showed, however, that only Fisher Body of 
the General Motors divisions was obtaining any substan- 
tial proportion of its requirements from du Pont’s 
competitors. 

Competitors did obtain higher percentages of the Gen- 
eral Motors business in later years, although never high 
enough at any time substantially to affect the dollar 
amount of du Pont’s sales. Indeed it appears likely that 
General Motors probably turned to outside sources of 
supply at least in part because its requirements out- 
stripped du Pont’s production, when General Motors pro- 
portion of total automobile sales grew greater and the 
company took its place as the sales leader of the automo- 
bile industry. For example, an undisputed Government 
exhibit shows that General Motors took 93% of du Pont’s 
automobile Duco production in 1941 and 83% in 1947. 

The fact that sticks out in this voluminous record is 
that the bulk of du Pont’s production has always sup- 
plied the largest part of the requirements of the one 
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customer in the automobile industry connected to du Pont 
by a stock interest. The inference is overwhelming that 
du Pont’s commanding position was promoted by its stock 
interest and was not gained solely on competitive merit. 

We agree with the trial court that considerations of 
price, quality and service were not overlooked by either 
du Pont or General Motors. Pride in its products and 
its high financial stake in General Motors’ success would 
naturally lead du Pont to try to supply the best. But 
the wisdom of this business judgment cannot obscure the 
fact, plainly revealed by the record, that du Pont pur- 
posely employed its stock to pry open the General 
Motors market to entrench itself as the primary supplier 
of General Motors’ requirements for automotive finishes 
and fabrics.” 


85 The du Pont policy is well epitomized in a 1926 letter written by 
a former du Pont employee, J. L. Pratt, when a General Motors vice- 
president and member of the Executive Committee, to the general 
manager of a General Motors Division: 

“I am glad to know that your manufacturing, chemical and pur- 
chasing divisions feel they would be in better hands possibly by 
dealing with du Pont than with local companies. From a business 
standpoint no doubt your organization would be influenced to give 
the business, under equal conditions, to the local concerns. However, 
I think when General Motors divisions recognize the sacrifice that 
the du Pont Company made in 1920 and 1921, to keep General Motors 
Corporation from being put in a very bad light publicly—the du Pont 
Company going to the extent of borrowing $35,000,000 on its notes 
when the company was entirely free of debt, in order to prevent a 
large amount of General Motors stock being thrown on the open 
market—they should give weight to this which in my mind more 
than overbalances consideration of local conditions. In other words, 
I feel that where conditions are equal from the standpoint of quality, 
service and price, the du Pont Company should have the major share 
of General Motors divisions’ business on those items that the du Pont 
Company can take on the basis of quality, service and price. If it 
is possible to use the product from more than one company I do 
not think it advisable to give any one company all of the business, 
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Similarly, the fact that all concerned in high executive 
posts in both companies acted honorably and fairly, each 
in the honest conviction that his actions were in the best 
interests of his own company and without any design to 
overreach anyone, including du Pont’s competitors, does 
not defeat the Government's right to relief. It is not 
requisite to the proof of a violation of §7 to show that 
restraint or monopoly was intended. 

The statutory policy of fostering free competition is 
obviously furthered when no supplier has an advantage 
over his competitors from an acquisition of his customer's 
stock likely to have the effects condemned by the statute. 
We repeat, that the test of a violation of § 7 is whether at 
the time of suit there is a reasonable probability that the 
acquisition is likely to result in the condemned restraints. 
The conclusion upon this record is inescapable that such 
likelihood was proved as to this acquisition. The fire 
that was kindled in 1917 continues to smolder. It burned 
briskly to forge the ties that bind the General Motors 
market to du Pont, and if it has quieted down, it remains 
hot, and, from past performance, is likely at any time to 
blaze and make the fusion complete.” 





as I think it is desirable to always keep a competitive situation, other- 
wise any supplier is liable to grow slack in seeing that you have the 
best service and price possible. 

“I have expressed my own personal sentiments in this letter to 
you in order that you might have my point of view, but I do not 
wish to influence your organization in any way that would be against 
your own good judgment, keeping in mind that above all the prime 
consideration is to do the best thing for Deleo-Light Company, and 
that considerations in regard to the du Pont Company or other 
concerns are secondary, and I am sure this is your feeling.” 

86 The potency of the influence of du Pont’s 23% stock interest is 
greater today because of the diffusion of the remaining shares which, 
in 1947, were held by 436,510 stockholders; 92% owned no more than 
100 shares each, and 60% owned no more than 25 shares each. 126 
F. Supp., at 244. 
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The judgment must therefore be reversed and the cause 
remanded to the District Court for a determination after 
further hearing of the equitable relief necessary and 
appropriate in the public interest to eliminate the effects 
of the acquisition offensive to the statute. The District 
Courts, in the framing of equitable decrees, are clothed 
“with large discretion to model their judgments to fit the 
exigencies of the particular case.” International Salt Co. 
v. United States, 332 U.S. 392, 400-401. 

The motion of the appellees Christiana Securities Com- 
pany and Delaware Realty and Investment Company for 
dismissal of the appeal as to them is denied. It seems 
appropriate that they be retained as parties pending 
determination by the District Court of the relief to be 
granted. 

It is so ordered. 


Mr. Justice CuarK, Mr. Justice HARLAN and Mr. 
Justice WHITTAKER took no part in the consideration or 
decision of this case. 
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Mr. Justice Burton, whom Mr. Justice FRANK- 
FURTER joins, dissenting. 

In June 1949, the United States brought this civil 
action in the United States District Court for the Northern 
District of Illinois under §4 of the Sherman Act and 
§ 15 of the Clayton Act to enjoin alleged violations of 
§§ 1 and 2 of the Sherman Act, and § 7 of the Clayton Act. 
The amended complaint, insofar as pertinent to the 
issues here, alleged that du Pont and General Motors 
have been engaged, since 1915, in a combination and con- 
spiracy to restrain and monopolize interstate trade, and 
that du Pont’s acquisition of General Motors’ stock had 
the effect of restraining trade and tending to create a 
monopoly. In brief it was alleged that, by means of the 
relationship between du Pont and General Motors, 
du Pont intended to obtain, and did obtain, an illegal 
preference over its competitors in the sale to General 
Motors of its products, and a further illegal preference 
in the development of chemical discoveries made by 
General Motors. Appellees denied the charges. 

The trial of these issues took nearly seven months. 
The District Court heard 52 witnesses, including most of 
the principal actors, and received over 2,000 exhibits. 
The evidence contained in the 8,283-page transcript of 
record covers in minute and intimate detail the facts 
bearing on the Government’s charge that du Pont, by 
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coercion, agreement, control or influence, had interfered 
unlawfully with General Motors’ purchasing and manu- 
facturing policies. On the basis of this evidence, the 
District Court found that the Government had failed to 
prove its case and, specifically, that (a) du Pont did not 
control General Motors, (b) there had been “no limita- 
tion or restraint upon General Motors’ freedom to deal 
freely and fully with competitors of du Pont’’ or upon its 
“freedom .. . to deal with its chemical discoveries,’ and 
(c) after 30 years in which no such restraint had resulted, 
there was no “basis for a finding that there is or has been 
any reasonable probability of such a restraint within the 
meaning of the Clayton Act.” 126 F. Supp. 235, 335. 

The Government’s basic contention in this Court is 
that du Pont violated §§ 1 and 2 of the Sherman Act in 
that, by means of its alleged control of General Motors, 
it obtained an unlawful preference with respect to Gen- 
eral Motors’ purchases of materials. In the closing pages 
of its brief, and for a few minutes in its oral argument, 
the Government added the assertion that du Pont had 
violated § 7 of the Clayton Act in that its stock interest 
in General Motors “has been used to channel General 
Motors’ purchases to du Pont.” 

This Court, ignoring the Sherman Act issues which 
have been the focal point of eight years of litigation, now 
holds that du Pont’s acquisition of a 23% stock interest 
in General Motors during the years 1917-1919 violates 
$7 of the Clayton Act because “at the time of suit 
[in 1949] there [was] a reasonable probability that the 
acquisition [was] likely to result in the condemned 
restraints.” Ante, p. 17. In reaching this conclusion, 
the Court holds (1) that § 7 of the Clayton Act applies 
to vertical as well as horizontal stock acquisitions; 
(2) that in determining whether the effect of the stock 
acquisition is such as to constitute a restraint within § 7, 
the time chosen by the Government in bringing the action 
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is controlling rather than the time of the acquisition 
itself; and (3) that §7 is violated when, at the time of 
suit, there is a reasonable probability that the stock 
acquisition is likely to result in the foreclosure of com- 
petitors of the acquiring corporation from a substantial 
share of the relevant market. 

In applying these principles to this case, the Court pur- 
ports to accept the carefully documented findings of fact 
of the District Court. Actually, it overturns numerous 
well-supported findings of the District Court by now con- 
cluding that du Pont did not purchase General Motors’ 
stock solely for investment; that du Pont’s stock interest 
resulted in practical or working control of General 
Motors; that du Pont has used or might use this “control” 
to secure preferences in supplying General Motors with 
automobile finishes and fabries; that the relevant market 
includes only automobile finishes and fabrics; and that 
there was, even at the time of suit in 1949, a reasonable 
probability that du Pont’s competitors might be fore- 
closed from a substantial share of this relevant market. 

The Court’s decision is far reaching. Although §7 
of the Clayton Act was enacted in 1914—over 40 years 
ago—this is the first case in which the United States or 
the Federal Trade Commission has sought to apply it to 
a vertical integration.’ Likewise, this appears to be the 
first case in which it ever has been argued that §7 is 
applicable to a stock acquisition which took place many 
years before.” The Court, in accepting both of these 
contentions, disregards the language and purpose of the 
statute, 40 years of administrative practice, and all the 


1 Ronald Fabrics Co. v. Verney Brunswick Mills, Inc., CCH Trade 
Cases £57,514 (D.C. S. D. N. Y. 1946), diseussed infra, n. 10, was 
a private action for treble damages. 

2 Transamerica Corp. v. Board of Governors, 206 F. 2d 163 (C.A 
3d Cir. 1953), involved a series of stock acquisitions over many years, 
some of which took place at about the time of suit 
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precedents except one District Court decision. The 
sweeping character of the Court’s pronouncement is fur- 
ther evident from the fact that to make its case the Court 
requires no showing of any misuse of a stock interest— 
either at the time of acquisition or subsequently—to gain 
preferential treatment from the acquired corporation. 
All that is required, if this case is to be our guide, is that 
some court in some future year be persuaded that a “rea- 
sonable probability” then exists that an advantage over 
competitors in a narrowly construed market may be ob- 
tained as a result of the stock interest. Thus, over 40 
years after the enactment of the Clayton Act, it now 
beeomes apparent for the first time that § 7 has been a 
sleeping giant all along. Every corporation which has 
acquired a stock interest in another corporation after the 
enactment of the Clayton Act in 1914, and which has 
had business dealings with that corporation is exposed, 
retroactively, to the bite of the newly discovered teeth 
of § 7. 

For the réasons given below, I believe that the Court 
has erred in (1) applying §7 to a vertical acquisition; 
(2) holding that the time chosen by the Government in 
bringing the action is controlling rather than the time of 
the stock acquisition itself; and (3) concluding, in dis- 
regard of the findings of fact of the trial court, that the 
facts of this case fall within its theory of illegality. 


I. 
Section 7 of the Clayton Act, quoted in full in the 


Appendix, post, pp. 48-49, does not make unlawful all 
intereorporate acquisitions and mergers.’ It does not 








’ Section 7 of the Clayton Act, 38 Stat. 731, 15 U. S. C. (1946 ed.) 
§ 18, was amended in 1950 so as to broaden its application, 64 Stat. 
1125, 15 U.S. C. §18. The amendments, by their terms, were inap- 
plicable to acquisitions made before 1950. Thus this case is governed 
by the original language of §7 and not by §7, as amended. 
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apply to acquisitions of physical assets.‘ It applies only 
to certain acquisitions of stock, and even then with impor- 
tant exceptions. The first paragraph of §7, which is 
the statutory provision primarily involved in this case, 
provides— 


“That no corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of another corpora- 
tion engaged also in commerce, where the effect of 
such acquisition may be to substantially lessen com- 
petition between the corporation whose stock is so 
acquired and the corporation making the acquisi- 
tion, or to restrain such commerce in any section or 
community, or tend to create a monopoly of any 
line of commerce.” 38 Stat. 731-732, 15 U. S. C. 
(1946 ed.) § 18. 


This paragraph makes unlawful only those intercorporate 
stock acquisitions which may result in any of three 
effects: (1) substantially lessen competition between the 
acquiring and the acquired corporations; (2) restrain 
commerce in any section or community; or (3) tend to 
create a monopoly of any line of commerce. The Gov- 
ernment concedes that General Motors and du Pont have 


* One of the earliest rulings of the Federal Trade Commission was 
that §7 did not prohibit asset acquisitions. 1 F. T. C. 541-542. The 
primary purpose of the 1950 amendments was to bring asset acqui- 
sitions within §7. Proponents of the 1950 amendments asserted 
on several occasions that the omission of asset acquisitions in the 
original Clayton Act had been inadvertent. See, e. g., 96 Cong. 
Rec. 16443. However, the legislative history of the Clayton Act 
demonstrates that the purpose of §7 was to prevent the formation 
of holding companies and certain evils peculiar to stock acquisitions, 
particularly the secrecy of ownership. See 51 Cong. Rec. 9073, 
14254, 14316, 14420, 14456; H. R. Rep. No. 627, 63d Cong., 2d Sess 
17; S. Rep. No. 698, 63d Cong., 2d Sess. 13. 
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never been in competition with each other. Since the 
substantially lessen competition clause applies only to 
acquisitions involving competing corporations (generally 
referred to as horizontal acquisitions), that clause con- 
cededly is not applicable to this case. The questions 
before us are whether the other unlawful effects, namely, 
restraint of commerce in any section or community and 
tendency to create a monopoly of any line of commerce, 
are applicable to this case, and, if so, whether the 1917- 
1919 acquisition of General Motors’ stock by du Pont 
resulted or may result in either of those unlawful effects. 

Section 7 never has been authoritatively interpreted as 
prohibiting the acquisition of stock in a corporation that 
is not engaged in the same line of business as the acquir- 
ing corporation. Although the language of the Act is 
ainbiguous, the relevant legislative history, administra- 
tive practice, and judicial interpretation support the con- 
clusion that § 7 does not apply to vertical acquisitions. 

The report of the House Committee on the Judiciary, 
presented by Representative Clayton, stated emphati- 
cally that the provisions relating to stock acquisitions by 
corporations, which originally appeared as § 8 of the bill, 
were intended to eliminate the evils of holding companies. 
H. R. Rep. No. 627, 63d Cong., 2d Sess. 17. Although a 
“holding company” was defined as “a company that holds 
the stock of another company or companies,” the one 
“evil” referred to was that a holding company “is a means 
of holding under one control the competing companies 
whose stocks it has thus acquired.” (Emphasis sup- 
plied.) /Jbid. Two minority statements appended to 
the House Report evidence a similar understanding that 
the provisions of the bill were limited to competing cor- 
porations. Id., Pt. 2, p. 6; Pt. 3, p.8. The substance of 
the House Report was adopted by the Senate Committee 
on the Judiciary in its report on the bill. S. Rep. No. 698, 
63d Cong., 2d Sess. 13, 43, 46. 
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The extensive debates on the bill in each House of 
Congress contain many detailed discussions of the pro- 
visions relating to intercorporate stock acquisitions. 
These discussions are devoid of any suggestion that the 
provisions were to apply to vertical acquisitions.” On the 
contrary, these provisions of the bill were repeatedly 
described as prohibiting the acquisition of stock of com- 
peting companies.* The one specific reference to a ver- 
tical acquisition during the entire debate on these pro- 
visions ended with a flat statement by Senator Reed to 
the effect that the bill as then written (containing the 
tendency toward monopoly clause but not the restraint 
of commerce clause) would not prevent a steel manufac- 
turing corporation from acquiring stock in an ore pro- 
ducing corporation, a classic type of vertical integration.’ 
A reading of the legislative history of the bill leaves the 
distinct impression that intercorporate relationships be- 
tween buyers and sellers which resulted in noncompetitive 

* The remarks of Senator Chilton relied on by the majority, ante 
p. 3, do not indicate that he thought that §7 was applicable to 
vertical acquisitions. His statements indicate merely that he thought 
that the restraint and monopoly clauses of §7 were not entirely 
synonymous with the substantially lessen competition clause. 

® See, e. g., 51 Cong. Rec. 9270-9271 (Representative Carlin) ; id 
at 9554 (Representative Barkley); id., at 14254-14255 (Senator 
Cummins); id. at 14313 (Senator Reed); id., at 15856-1586] 
(Senator Walsh); id., at 15940 (Senator Nelson); id., at 16001 
(Senator Chilton); id., at 16320 (Representative Floyd). 

751 Cong. Rec. 14455. Senator Reed had offered an amendment 
to the first paragraph of §7 which would have prevented a corpora- 
tion from acquiring stock in another corporation engaged in the same 
line of business. This was an attempt to stiffen the bill in order 
to relieve the Government from proving that competition had been 
substantially lessened by the acquisition, an element of proof which 
he, Senator Cummins, and others thought would be quite difficult 
See 51 Cong. Rec. 14254-14255, 14419-14420. Senator Chilton asked 
Senator Reed whether his amendment would prevent a corporation 
engaged in the manufacture of steel from acquiring stock in a cor- 
poration engaged in the production of iron ore. Senator Reed replied 
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preferences were intended to be dealt with exclusively by 
the provision forbidding interlocking directorates (§ 8 of 
the Clayton Act), if not covered by the specific prohibi- 
tions of certain price discriminations (§ 2), and of certain 
exclusive selling or leasing contracts (§ 3).° 

Forty years of administrative practice provide addi- 
tional support for this view. Neither the Department 
of Justice nor the Federal Trade Commission, the two 
principal enforcing agencies, has brought any action under 
old §7 (other than the instant case) that has not 
involved a stock acquisition in allegedly competing cor- 
porations. The Federal Trade Commission repeatedly 
has declared its understanding that §7, prior to its 
amendment in 1950, applied only to competing corpora- 
tions.® In arecent report it stated without qualification: 


“While the 1914 act applied solely to horizontal 
mergers, the 1950 act applies not only to horizontal 


that his amendment would not bar such an acquisition, but that 
neither would the bill as written: 


“But I call the Senator’s attention to the fact that if the illustration 
he uses would not be covered by the language of my amendment it 
certainly would not be covered by the language I seek to amend. 
His argument would go as much against that, and even more than 
against my amendment. I do not claim that this will stop everything. 
I claim that it will be a long step in that direction.” /d., at 14455. 


No one disputed Senator Reed’s interpretation of § 7. 

® See, e. g., the statement by Representative Carlin, one of the 
managers of the bill in the House, to the effect that the interlocking 
directorate provision contained in §8 would prevent a director of 
a corporation which supplied railroads with materials from becoming 
a railroad director and, in effect, “buy[ing] supplies from himself.” 
51 Cong. Rec. 9272. 

® See, e. g., F. T. C., Ann. Rep. for Fiscal Year 1929, 6-7, 60, where 
the Commission stated that it could take no corrective action under 
the Clayton Act against large consolidations in the food industry 
“even though the consolidation was effected through the acquisition 
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acquisitions but to vertical and conglomerate acqui- 
sitions which might substantially lessen competition 
or tend to create a monopoly.” F. T. C., Report on 
Corporate Mergers and Acquisitions (May 1955), 
168, H. R. Doc. No. 169, 84th Cong., Ist Sess. 


Beginning in 1927, the Federal Trade Commission 
included in its annual recommendations to Congress a 
request that § 7 be amended to remedy its inadequacies. 
This result was achieved in 1950. 64 Stat. 1125, 15 
U. 8S. C. $18. As the Court recognizes in its opinion, 
ante, p. 3, n. 6, one of the reasons for amending §7 in 
1950 was, in the words of the House Report on the 
amendments, “to make it clear that the bill applies to all 
types of mergers and acquisitions, vertical and conglom- 
erate as well as horizontal ... .”’ H.R. Rep. No. 1191, 
8ist Cong., Ist Sess. 11. Forty years of established 
administrative practice, acquiesced in and recognized by 
Congress, is persuasive evidence of the proper scope of 
§7. Federal Trade Commission v. Bunte Bros., Inc.., 
312 U.S. 349, 351-352. 

The cases cited by the Court, with the one exception of 
Ronald Fabrics Co. v. Verney Brunswick Mills, Inc., 
CCH Trade Cases 957,514 (D. C. S. D. N. Y. 1946),° 


or exchange of capital stock,” because “most of these consolidations 
and acquisitions were of corporations engaged in the distribution of 
allied but noncompetitive products.” See also, F. T. C., Ann. Rep. 
for Fiscal Year 1927, 13-15; Statement by Chief Counsel Kelley in 
Hearings before a Subcommittee of the Senate Committee on the 
Judiciary on H. R. 2734, 8ist Cong., Ist and 2d Sess. 37; Report 
of the Federal Trade Commission on Interlocking Directorates, H. R. 
Doc. No. 652, 8lst Cong., 2d Sess. 1. 

10In the Ronald Fabrics case, a rayon converter alleged that a 
competing corporation had restrained commerce by acquiring control 
of a source of supply of myon. The District Court held that this 
allegation stated a cause of action under §7 of the Clayton Act. 
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do not support the Court’s conclusion that § 7 applies to a 
vertical acquisition. In Aluminum Co. of America v. 
Federal Trade Commission, 284 F. 401 (C. A. 3d Cir. 
1922), the Aluminum Company, which previously had 
had a monopoly of all sheet aluminum produced in 
the United States, acquired control through an inter- 
mediary corporation of a competing sheet aluminum 
company established in 1916. A divestiture order of the 
Federal Trade Commission was upheld, the court hold- 
ing that the stock acquisition substantially lessened com- 
petition and tended to create a monopoly of the sheet 
aluminum business. In United States v. New England 
Fish Exchange, 258 F. 732 (D. C. Mass. 1919), two hold- 
ing companies which had acquired the stock of virtually 
all the wholesale fish dealers trading on the New England 
Fish Exchange, which handled about 95% of all the 
ground fish sold in interstate commerce in the United 
States, were held to have violated the provisions of § 7. 
Each of these cases was concerned with the acquisition of 
directly competing corporations—not vertical acquisi- 
tions. Statements in the opinions, not essential to the 
decisions, merely stand for the proposition that the 
restraint and monopoly clauses of §7 are not entirely 
synonymous with the substantially lessen competition 
clause. 

Assuming that the three unlawful effects mentioned in 
§ 7 are not entirely synonymous with each other,"’ such an 


11 A minority in the Senate, led by Senators Cummins and Walsh, 
sought to strike out the “tend to create a monopoly” language of 
§7. 51 Cong. Ree. 14314-14316, 14319, 14459-14461. They argued 
that this language was superfluous because the creation of a monopoly 
always substantially lessened competition, and because the Sherman 
Act contained similar language, and that there was a danger that the 
language would be considered as an implied repeal of the Sherman 
Act. The failure of these efforts to eliminate the tendency toward 
monopoly clause (the restraint of commerce clause had not been added 
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assumption does not require the conclusion that § 7 was 
intended to apply to vertical acquisitions as well as to 
horizontal acquisitions. Corporations engaged in the 
same business activity in different areas do not neces- 
sarily “compete” with each other so that their combina- 
tion would substantially lessen competition between 
them, even though their combination might result in a 
restraint of commerce or a tendency toward monopoly 
violative of §7. Such a possibility was presented in 
Transamerica Corp. v. Board of Governors, 206 F. 2d 
163 (C. A. 3d Cir. 1953), where a banking corporation 
through a series of transactions acquired stock in 48 local 
banking corporations, most of which were located in com- 
munities in which no other bank was acquired. A 
divestiture order of the Board was reversed on the ground 
that the Board had not proved that the acquisitions of 
these banks in five western States either substantially 
lessened competition or tended to create a monopoly. 
Finally, this Court has twice construed old § 7 as apply- 
ing only to stock acquisitions involving competing cor- 
porations. In /nternational Shoe Co. v. Federal Trade 
Commission, 280 U. S. 291 (1930), the Court held that 
the acquisition of the fifth largest shoe manufacturing 
company by the largest shoe manufacturer did not vio- 
late either the substantially lessen competition clause or 
the restraint of commerce clause of § 7 because the pre- 
existing competition between the two corporations was 
insubstantial, and because the acquired corporation was 


to §7 at this time) indicates that the tendency toward monopoly 
clause was not intended to be limited to situations already encom- 
passed by the substantially lessen competition clause. Similarly, the 
remarks of Senator Chilton, quoted by the Court from 51 Cong. Rec 
16002, ante, pp. 4-5, indicate that he thought the tendency toward 
monopoly and restraint of commerce clauses added something. But 
I find no evidence that what they did add included vertical 
acquisitions. 


—— 
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in a precarious financial condition. Substantial pre-exist- 
ing competition was said to be a requisite for violation of 
either clause of §7. 280 U.S., at 298, 303. An even 
more direct holding is found in Thatcher Mfg. Co. v. 
Federal Trade Commission, 272 U. 8S. 554 (1926), where 
this Court affirmed that portion of the lower court’s 
decree which had allowed Thatcher, a milk bottle manu- 
facturer, to retain the assets of Woodbury, a bottle manu- 
facturer specializing in condiment and whiskey bottles, 
on the ground that the acquisition did not violate any of 
the three clauses of § 7 since Thatcher was not in com- 
petition with Woodbury. 272 U.S., at 560, affirming in 
part and reversing in part Federal Trade Commission v. 
Thatcher Mfg. Co., 5 F. 2d 615 (C. A. 3d Cir. 1925). 
These holdings apparently will be overruled sub silentio 
by today’s decision. 

The legislative history, administrative practice, and 
judicial interpretation of §7 provide the perspective in 
which the Government’s present assertion that § 7 applies 
to vertical: acquisitions should be viewed. Seen as a 
whole, they offer convincing evidence that § 7, properly 
construed, has reference only to horizontal acquisitions. 
I would so hold. However, even if the opposite view be 
accepted, the foregoing views of the enforcing agencies 
and the courts are material to a proper consideration of 
the other issues which must then be reached. 


II. 


In this case the Government is challenging, in 1949, a 
stock acquisition that took place in 1917-1919. The 
Court, without advancing reasons to support its conclu- 
sion, holds that in determining whether the effect of the 
stock acquisition is such as to violate § 7, the time chosen 
by the Government in bringing its suit is controlling 
rather than the time of the acquisition of the stock. This 
seems to me to ignore the language and structure of § 7, 


41866 O—59 5 
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the purpose of the Clayton Act, and all existing adminis- 
trative and judicial precedents. 

The first paragraph of § 7 provides that “no corpora- 
tion ... shall acquire ... the stock ... of another 
corporation . . . where the effect of such acquisition may 
be ....” Yet the Court construes this provision as if 
it read “no corporation . . . shall acquire or continue to 
hold ... the stock ...of another corporation .. . 
whenever it shall appear that the effect of such acquisi- 
tion or continued holding may be... .” Continued 
holding, to be sure, is a prerequisite to any action under 
§ 7 because, if the stock is no longer held, the violation 
has been purged and there is nothing to divest.* But 
the fact of continued holding does not allow the Govern- 
ment to dispense with the necessity of proving that the 
stock was unlawfully acquired. The offense described 
by §7 is the acquisition, not the holding or the use, of 
stock. When the acquisition has been made, the offense, 
if any, is complete. The statutory language is unequiv- 
ocal. It makes the test the probable effect of the acqui- 
sition at the time of the actual acquisition, and not at 
some later date to be arbitrarily chosen by the Govern- 
ment in bringing suit. 

The distinction carefully made in the several para- 
graphs of §7 between an unlawful acquisition and an 
unlawful use of stock reinforces this conclusion. The 
first paragraph of §7, which speaks only in terms of 
acquisition of stock, is concerned solely with the purchase 
of stock in “another corporation.” It is the only provi- 
sion that is applicable in this case. The second para- 
graph, which expressly prohibits both acquisition and 
use, is concerned with stock purchases in “two or more 
corporations.” Concededly, it is not applicable here. 


12 Federal Trade Commission v. Western Meat Co., 272 U.S. 554 
561. 
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When Congress chose to make unlawful the use of stock 
subsequent to its acquisition, it did so in specific terms. 
The omission of the phrase “or the use of such stock by 
the voting or granting of proxies or otherwise,’ contained 
in the second paragraph of § 7, from the first paragraph 
of the section was not inadvertent. The phrase therefore 
cannot be read into the first paragraph of § 7."* 

The Clayton Act was not intended to replace the Sher- 
man Act in remedying actual restraints and monopolies. 
Its purpose was to supplement the Sherman Act by 
checking anticompetitive tendencies in their incipiency, 
before they reached the point at which the Sherman Act 
comes into play. This purpose was well stated in the 
Senate Report on the bill: 


“Broadly stated, the bill, in its treatment of unlaw- 
ful restraints and monopolies, seeks to prohibit and 
make unlawful certain trade practices which, as a 
rule, singly and in themselves, are not covered by the 
act of July 2, 1890, or other existing antitrust acts, 
and thus, by making these practices illegal, to arrest 
the creation of trusts, conspiracies, and monopolies 
in their incipiency and before consummation.” 
S. Rep. No. 698, 63d Cong., 2d Sess. 1. 


'S Tt might be argued that the mention of subsequent misuse in 
the third paragraph of §7, the investment proviso, enlarges the 
substantive content of the first paragraph of §7. This paragraph 
provides that “This section shall not-apply to corporations purchasing 
such stock solely for investment and not using the same by voting 
or otherwise to bring about, or in attempting to bring about, the 
substantial lessening of competition.” But the mention of use 
in this paragraph has the effect of limiting the exception it con- 
tains, i. e., the exception for stock purchased “solely for invest- 
ment.” This exception is lost if the stock is subsequently misused. 
But the exception contained in this paragraph does not come into 
play unless the acquisition first comes within the substantive prohibi- 
tion of the first two paragraphs of §7. This limitation on the 
exception cannot expand the substantive prohibition to which the 
exception applies. 
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This purpose places emphasis on the probable anticom- 
petitive effects of transactions or occurrences viewed as 
of the date of their occurrence. The determination 
required by the Act is one of predicting the probable out- 
come of a particular transaction, here an acquisition of 
stock in another corporation. If, at the time of the stock 
acquisition, a potential threat to competition is apparent, 
the acquisition is unlawful under §7. If, on the other 
hand, a potential threat to competition is not then appar- 
ent, an antitrust violation is not involved unless subse- 
quent use of the stock constitutes a restraint of trade 
prohibited by the Sherman Act."* 

The Court ignores the all-important lawfulness or 
unlawfulness of the stock acquisition at or about the time 
it occurred, and limits its attention to the probable anti- 
competitive effects of the continued holding of the stock 
at the time of suit, some 30 years later. The result is to 
subject a good-faith stock acquisition, lawful when made, 
to the hazard that the continued holding of the stock may 
make the acquisition illegal through unforeseen develop- 
ments. Such a view is not supported by the statutory 
language and violates elementary principles of fairness. 
SuitS brought under the Clayton Act are not subject to 
any statute of limitations, and it is doubtful whether the 
doctrine of laches applies as against the Government. 
The result is that unexpected and unforeseeable develop- 
ments occurring long after a stock acquisition can be 
used to challenge the legality of continued holding of the 
stock. In such an action, the Government need only 
prove that probable rather than actual anticompetitive 


1*It may be that §7 is inapplicable when the Government fails 
to bring suit within a reasonable period after the consummation of 
the stock acquisition. If so, the 30 years here involved would exceed 
a reasonable period of incipiency. Even though §7 of the Clayton 
Act, under this theory, would be inapplicable, any alleged restraint 
could be dealt with under the Sherman Act. 





ORDERS ENFORCING ANTITRUST LAWS 65 


effects exist as of the time of suit. The Government may 
thus set aside a transaction which was entirely lawful 
when made, merely by showing that it would have been 
unlawful had it occurred at the time of suit, many years 
later. The growth of the acquired corporation, a fortui- 
tous decline in the number of its competitors, or the 
achievement of control by an accidental diffusion of other 
stock may result, under this test, in rendering the orig- 
inally lawful acquisition unlawful ab initio. Strikingly 
enough, all of these factors are involved in this case.”° 

The Court's holding is unfair to the individuals who 
entered into transactions on the assumption, justified by 
the language of § 7, that their actions would be judged 
by the facts available to them at the time they made their 
decision. 


“The prohibition [of § 7] is addressed to parties who 
contemplate engaging in merger transactions and is 
meant, in the first instance, to guide them in deciding 
upon a course of action. The only standard they 
are capable of applying is one addressed to the cir- 
cumstances viewed as of the date of the proposed 
transaction. Since this is the standard which the 
parties must apply in deciding whether to undertake 
a transaction, it seems reasonable to conclude that 
it is the standard which enforcement agencies should 
'* The Court apparently concedes that du Pont's stock acquisition 
in General Motors was lawful when made because “its sales to Gen- 
eral Motors were relatively insignificant” at that time and because 
“General Motors then produced only about 119% of the total auto- 
mobile production ....” Ante, p. 12. Throughout, the Court 
stresses the growth in size of General Motors. Ante, pp. 8-9, 12. 
The decline in the number of automobile manufacturers is not men- 
tioned, but is well known. And the Court states that diffusion of 
General Motors’ stock through the years has increased “The 
poteney of the influence of du Pont’s 23% stock interest Y 
Ante, p. 20, n. 36 
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apply in deciding whether the transaction violates 
the statute.” Neal, The Clayton Act and the Trans- 
america Case, 5 Stan. L. Rev. 179, 220-221. 


The Court cites no authority in support of its new 
interpretation of this 40-year-old statute. On the other 
hand, examination of the dozen or more cases brought 
under § 7 reveals that in every case the inquiry heretofore 
has centered on the probable anticompetitive effects of 
the stock acquisition at or near the time it was made.” 
See, e. g., International Shoe Co. v. Federal Trade Com- 
mission, 280 U. S. 291 (1930); Transamerica Corp. v. 
Board of Governors, 206 F. 2d 163 (C. A. 3d Cir. 1953) ; 
V. Vivaudou, Inc. v. Federal Trade Commission, 54 F. 2d 
273 (C. A. 2d Cir. 1931); Federal Trade Commission v. 
Thatcher Mfg. Co., 5 F. 2d 615 (C. A. 3d Cir. 1925), rev’d 
in part on other ground, 272 U. 8. 554; United States v. 
Republic Steel Corp., 11 F. Supp. 117 (D. C. N. D. Ohio 
1935); In re Vanadium-Alloys Steel Co., 18 F. T. C. 194 
(1934). The conclusion thus seems inescapable that the 
unlawfulness of a stock acquisition under the first para- 
graph of §7 properly turns on the potential threat to 
competition created by the acquisition of the stock at the 
time of its acquisition and not by its subsequent use. 

That the time of acquisition is controlling does not 
mean that the Government is unable to bring an action if 
it fails to proceed within a few years of the stock acquisi- 
tion. It means only that if the Government chooses to 
bring its action many years later, it must prove what § 7 
plainly requires—that the acquisition threatened com- 
petition when made. 


16 Except in this case, the enforcing agencies appear never to have 
brought an action under §7 more than four years after the date 
of the acquisition. Consequently, the precise problem raised here 
has not been directly adjudicated. Nevertheless, the cases cited in 
the text spell out the proof required for a violation of §7, and thus 
have an important bearing on this problem 
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Nor does it mean that evidence of subsequent events 
is necessarily irrelevant. Evidence that anticompetitive 
effects have occurred since the acquisition, and that these 
effects are traceable to the original acquisition rather than 
to other factors, may support an inference that such effects 
were “reasonably probable” at the time of acquisition. 
The element of causation is the necessary link with the 
past. However, if events subsequent to the acquisition 
indieate that no anticompetitive effects have occurred, 
that evidence may support an inference that an unlawful 
potential did not exist at the time of acquisition. Evi- 
dence as to what happened after the acquisition is rele- 
vant to the extent that it bears on the central question 
whether, at the time of the acquisition, there was a rea- 
sonable probability of a threat to competition. 

I agree with the Court that §7 does not require find- 
ings and conclusions of actual anticompetitive effects. 
Unlike the Sherman Act, § 7 merely requires proof of a 
reasonable probability of a substantial lessening of com- 
petition, restraint of commerce, or tendency toward 
monopoly. International Shoe Co. v. Federal Trade 
Commission, 280 U.S. 291; Transamerica Corp. v. Board 
of Governors, 206 F. 2d 163. When a vertical acquisi- 
tion is involved, its legality thus turns on whether there 
is a reasonable probability that it will foreclose competi- 
tion from a substantial share of the market, either by 
significantly restricting access to needed supplies or by 
significantly limiting the market for any product. See 
Report of the Attorney General's National Committee to 
Study the Antitrust Laws (1955) 122-127. The deter- 
mination of such probable economic consequences re- 
quires study of the markets affected, of the companies 
involved in relation to those markets, and of the probable 
immediate and future effects on competition. A mere 
showing that a substantial dollar volume of sales is 
involved cannot suffice. As the Court says, “The market 
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affected must be substantial,” ante, p. 8, and “Substan- 
tiality can be determined only in terms of the market 
affected,” ante, p. 6. Section 7 thus requires a case-by- 
case analysis of the relevant economic factors. 

However, when, as here, the Government brings a pro- 
ceeding nearly 30 years after a stock purchase, it must 
prove that the acquisition was unlawful when made (:. e., 
that there was a reasonable probability at that time that 
du Pont’s competitors would be foreclosed from a sub- 
stantial share of the relevant market), and also that the 
effect of the acquisition continued to be harmful to com- 
petition at the time suit was brought. Illegality at the 
time of acquisition is required by the first paragraph of 
§ 7; continuing illegality is a prerequisite for obtaining 
equitable relief. See United States v. W. T. Grant Co., 
345 U.S. 629; United States v. Oregon Medical Society, 
343 U.S. 326, 333; United States v. South Buffalo R. Co., 
333 U.S. 771, 774. This is particularly true under § 7 
since it is a prophylactic measure designed to prevent 
stock acquisitions which probably will have a deleterious 
effect on competition. Proof that competition has not 
in fact been harmed during a long period following a stock 
acquisition itself indicates that a restraint in the future 
is unlikely. In such a case, the actual effect of the acqui- 
sition largely supplants the conjecture as to its probable 
effects which otherwise must be relied upon. 

In this case, the District Court found that the chal- 
lenged acquisition, which took place “over thirty years 
ago,’ had not resulted in any restraint of trade “In 
those many intervening years... .’ The District 
Court properly concluded that, when there had been no 
restraint for 30 years, “there is not . . . any basis for a 
finding that there is . . . any reasonable probability of 
such a restraint within the meaning of the Clayton Act.” 
126 F. Supp., at 335. If the evidence supports the Dis- 
trict Court’s conclusion that there has been no restraint 
for 30 years, the judgment below must be affirmed. 
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IIT. 


The remaining issues are factual: (1) whether the 
record establishes the existence of a reasonable probabil- 
ity that du Pont’s competitors will be foreclosed from 
securing General Motors’ trade, and (2) whether the 
record establishes that such foreclosure, if probable, 
involves a substantial share of the relevant market and 
significantly limits the competitive opportunities of others 
trading in that market. In discussing these factual 
issues, I meet the Court on its own ground, that is, I 
assume that the old §7 applies to vertical acquisitions, 
and that the potential threat at the time of suit is con- 
trolling. Even on that basis the record does not support 
the Court’s conclusion that §7 was violated by this 
1917-1919 stock acquisition. 


A. FORECLOSURE OF COMPETITORS. 


This is not a case where a supplier corporation has\ 
merged with its customer corporation with the result that 
the supplier’s competitors are automatically and com- 
pletely foreclosed from the customer’s trade." In this 
case, the only connection between du Pont, the supplier, 
and General Motors, the customer, is du Pont’s 23% 
stock interest in General Motors. A conclusion that such 
a stock interest automatically forecloses du Pont’s com- 
petitors from selling to General Motors would be without 
justification. Whether a foreclosure has occurred in the 
past or is probable in the future is a question of fact turn- 
ing on the evidence in the record. 

The Court, at the outset of its opinion, states that the 
primary issue is whether du Pont’s position as a substan- 
tial supplier to General Motors “was achieved on com- 


'7 Cf. United States v. Columbia Steel Co., 334 U. 8S. 495, holding 
that even the exclusion of competition resulting from complete verti- 
cal integration does not violate the Sherman Act unless competition 
in a substantial portion of a market is restrained. 
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petitive merit alone,” or resulted from du Pont’s stock 
interest in General Motors. Ante, p. 2. In resolving 
this issue, the Court states that the “basic facts” are not 
in dispute and hence that it is unnecessary to set aside 
the findings of fact of the District Court as clearly erro- 
neous. See Fed. Rules Civ. Proc., 52 (a). The basic 
facts are said to be that du Pont had no standing as a 
General Motors’ supplier before the stock purchases of 
1917-1919, that it gained a “commanding position” after 
the stock purchases, and that certain items of evidence 
in this gigantic record tend to indicate that du Pont hoped 
to get and actually did get a preference in General Motors’ 
trade. From these alleged facts the Court draws the 
conclusion that du Pont has misused its 23% stock 
interest in General Motors “to entrench itself as the pri- 
mary supplier of General Motors’ requirements for 
automotive finishes and fabrics.” Ante, p. 19. “The 
inference is overwhelming,” the Court concludes, “that 
du Pont’s commanding position was promoted by its stock 
interest and was not gained solely on competitive merit.”’ 
Ante, pp. 18-19. With these words, the Court overturns 
the District Court’s unequivocal findings to the effect that 
du Pont was a principal supplier to General Motors prior 
to the 1917-1919 stock purchases, that du Pont main- 
tained this position in the years following the stock pur- 
chases, and that for the entire 30-year period preceding 
the suit, General Motors’ purchases of du Pont’s products 
were based solely on the competitive merits of those 
products. The evidence supporting these findings of the 
District Court may be summarized as follows: 

Du Pont is primarily a manufacturer of chemicals and 
chemical products. Thousands of its products could be 
used by General Motors in manufacturing automobiles, 
appliances and machinery. Despite du Pont’s sales 
efforts over a period of 40 years, General Motors buys 
many of the commodities produced by du Pont from 
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du Pont’s competitors."* The Court, ignoring the many 
products which General Motors declines to buy from 
du Pont or which it buys only in small quantities, con- 
centrates on the few products which du Pont has sold in 
large volume to General Motors for many years—paints 
and fabrics. Before examining the history of those large- 
volume purchases, it is essential to understand where and 
by whom purchasing decisions within General Motors 
have been made. 

For many years, General Motors has been organized 
into some 30 operating divisions, each of which has final 
authority to make, and does make, its own purchasing 
decisions. This decentralized management system places 
full responsibility for purchasing decisions on the officers 
of the respective divisions. To speak of “selling to Gen- 
eral Motors” is, therefore, misleading. A prospective 
supplier, instead of selling to General Motors, sells to 
Chevrolet, or Frigidaire, or Ternstedt, or Delco Light, as 
divisions. Moreover, when there are several plants 
within a division, each plant frequently has its own pur- 
chasing agent and presents a separate selling job. 


'* The following table compares General Motors’ purchases, in 1947, 
of several products from du Pont with its purchases of the same 
products from competitors of du Pont. 


Purchases Purchases Total Gen- | Percent of 
Type of product from from com- — eral Motors’ | purchases 
du Pont petitors of purchases from 
du Pont du Font 
Finishes $18, 724, 000 $8,635,000 | $27, 359, 000 68. 4 
Fabrics (imitation leather and coated 
fabrics) 3, 639, 000 5, 815, 000 9, 454, 000 38.5 
Adhesives 12, 000 3, 056, 000 3, 068, 000 4 
Chemicals 
Anodes 2,000 1, 206, 000 1, 208, 000 2 
Solvents 439, 000 3, 183, 000 3, 622, 000 12.1 


$22, 816, 000 21, 895, 000 $4 


a 


. 711, 000 51.0 
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The record discloses that each division buys inde- 
pendently, that the pattern of buying varies greatly from 
one division to another, and that within each division 
purchases from du Pont have fluctuated greatly in 
response to price, quality, service and other competitive 
considerations. For example. Oldsmobile is the only divi- 
sion which buys antifreeze from du Pont and one of the 
two car divisions which does not finish its cars with Duco. 
Buick alone buys du Pont motor enamel, and Cadillac 
alone uses du Pont’s copper electroplating exclusively. 
Thus the alleged nefarious influence arising from du Pont's 
stock interest apparently affects the Oldsmobile anti- 
freeze buyer, but not the Oldsmobile paint buyer; the 
paint buyers at Chevrolet, Buick and Pontiac, but not 
the antifreeze or electroplating buyers; and the electro- 
plating buyer at Cadillac, but not the Cadillac paint 
buyer. 

1. Paints—Du Pont, for many years, has had marked 
success in the manufacture and sale of paints, varnishes, 
lacquers and related products.’ In 1939, it produced 


'® The following table compares du Pont’s total sales of industrial 
finishes in recent years with its sales of the same finishes to General 
Motors: 


Sales to General Motors Sales t 

Creneral 

Year Total finish Motors 

Other sules is percent 

Duco finishes Total of total 

ale 

1938 $4, 569, 604 $1, 625, 625 $6, 195, 229 $31, 357, 134 19 5 
1939 6, 312, 005 2, 448, 844 8, 700, 849 38, 514, 763 22.7 
1940 &. 876, 970 2, 850, 091 11, 727. O61 44. 974, 778 26. | 
1941 9, 768, 119 3, 757, 389 13, 525, 508 61, 204, 127 22. | 
1446 6, 911, 506 3, 518, 256 10, 429, 852 75, 117, 079 13.9 
1947 12, 224, 798 6, 713, 431 18, 938, 229 105, 266, 655 8.0 


The years 1942 through 1945 are omitted from all tables because 
of the suspension of automobile production during the war. 
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9.5% of the total dollar value of all finishes produced in 
the United States and, in 1947, 8.1%. In recent years, 
approximately three-fourths of du Pont’s total sales to 
General Motors have consisted of industrial finishes.” 
Although du Pont has been General Motors’ principal 
supplier of paint for many years, General Motors con- 
tinues to buy about 30% of its paint requirements from 
competitors of du Pont.”* Moreover, the sales of paint 
from du Pont to General Motors do not bulk large in the 
respective total sales and purchases of either company. 
In 1948, du Pont’s finish sales to General Motors were 
only 3% of its total sales of all products; they were 
an infinitesimal percentage of General Motors’ total 
purchases. 

Two products account for a high proportion of these fin- 
ish sales to General Motors: “Duco,” a nitrocellulose lac- 
quer invented and patented by du Pont, and “Dulux,” a 
synthetic resin enamel developed by du Pont.” However, 
Duco and Dulux did not come into commercial use until 
1924 and 1931, respectively, and du Pont’s position as a 


2°In 1947, a typical year, General Motors’ total purchases of all 
products from du Pont were $26,628,274. Of this amount, $18,938,229, 
or 71% of the total, was finishes. 

21 In 1947, over 400 paint manufacturers other than du Pont sold 
finishes to General Motors. The total amount they sold was 
$8,635,000, 31.6% of General Motors’ requirements. Twenty-five 
companies, other than du Pont, each sold amounts of finishes to 
General Motors in excess of $30,000 in that year; one company sold 
as much as $3,205,000. 

22 In 1947, General Motors’ purchases of industrial finishes from 
du Pont, by type of finish, were as follows: 


I i a a a co $12,224,798 65% 
FE OE Tee Tene Steers 3,179,225 17 
ee 3,534,206 18 


$18,938,229 100% 


Thus, Duco and Dulux comprised 82% of du Pont’s finish sales to 
General Motors in that year. 
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principal manufacturer of finishes was attained much 
earlier. 

Du Pont first assumed a leading position in the auto- 
motive finish field with its acquisition, in 1918, of a ma- 
jority of the stock of the Flint Varnish & Color Works at 
Flint, Michigan. At that time, and for some years before, 
Flint supplied the finishes used on all General Motors’ 
cars except Cadillac, and also for many other automobile 
companies. Du Pont’s acquisition of General Motors’ 
stock in 1917-1919 did not influence the General Motors’ 
divisions in purchasing from Flint. In 1921, Flint lost 
one-half of the Oakland business and, in 1923, a sub- 
stantial portion of the business at Buick, Oakland and 
Oldsmobile. 126 F. Supp., at 288. 

The invention and development of Duco in the early 
1920’s represented a significant technological advance. 
Automobiles previously had been finished by applying 
numerous coats of varnish. The finishing process took 
from 12 to 33 days, and the storage space and working 
capital tied up in otherwise completed cars were immense. 
The life expectancy of varnish finishes was less than a 
year. In December 1921, General Motors created a Paint 
and Enamel Committee which contacted numerous paint 
manufacturers in an attempt to find a quicker drying and 
more durable finish. 

Meanwhile, du Pont had been doing pioneering work 
in nitrocellulose lacquers. In 1920, a du Pont employee 
invented a quick drying and durable lacquer which con- 
tained a large amount of film-forming solids. This pat- 
ented finish, named Duco, was submitted to the General 
Motors Paint and Enamel Committee in 1922 to be tested 
along with finishes of other manufacturers. After two 
years of testing and improvement, the Paint and Enamel 
Committee became satisfied that Duco was far superior 
to any other product or any other method of finishing 
automobiles then available. 
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The gradual adoption of Duco by some of the General 
Motors’ car divisions, viewed in conjunction with its 
proved superiority as an auto finish, illustrates the inde- 
pendent buying of each division and demonstrates that 
Duco made its way on its own merits. Oakland (now 
Pontiac) first adopted Duco for use on its open cars in 
1924. The new finish was an immense success and 
was used on all Oakland cars the following year. Buick 
and Chevrolet adopted Duco in 1925, but Cadillac, which 
had offered it as an optional finish in 1925, did not aban- 
don varnish for Duco until 1926.” 

From the beginning, General Motors continued to look 
for competitive materials. Letters were sent to other 
manufacturers urging them to submit samples of their 
pyroxylin paint for testing. Until 1927, none of the com- 
peting lacquers was comparable in quality to Duco. But 
the strenuous efforts by General Motors to develop com- 
petitive sources of lacquer eventually worked a substan- 
tial change in the du Pont position. Oldsmobile and 
Cadillac switched to a competitor, Rinshed-Mason, in 
1927, and have continued to buy almost exclusively from 
that company ever since. Chevrolet, Buick and Pontiac 
continued to buy Duco, partly because of better service 
from nearby du Pont plants, and partly because repeated 
testing failed to disclose any lacquer superior to Duco. 

Finally, the success of Duco has never been confined to 
the General Motors’ car divisions. In 1924 and 1925, 
nearly all car manufacturers abandoned varnish for Duco. 
By the end of 1925, all cars, except Ford and Cadillac, 


Du Pont initially sold more Dueo to other auto manufacturers 
that it did to General Motors. In 1926, du Pont’s sales of colored 
Duco were distributed as follows: to General Motors, 19% :; to other 
auto manufacturers, 33%; to all others, 48%. The primary market 
for clear Duco has always been the furniture industry. 
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were using Duco. Nash, Hudson, Studebaker, Packard 
and Willys have bought, and still buy, Duco in substan- 
tial amounts from du Pont. Chrysler bought Duco in 
large volume until the early 1930’s when, in pursuance of 
a policy to obtain suppliers to whom it would be the most 
important customer, it concentrated its purchases on one 
company, Pittsburgh Plate Glass. Ford has chosen to 
make a large part of its own requirements. During the 
1920’s, when Ford was losing its leadership in the low- 
priced field to Chevrolet, it continued to finish its cars 
in Black Japan. Mr. Ford is reported to have said, . 
“Paint them any color, as long as they are black.” 
Finally, in the 1930’s, Ford was forced to shift to a syn- 
thetic enamel finish of its own manufacture. During 
this transition period, du Pont sold Ford a substantial 
amount of finishes. In 1935, Ford was making half, and 
buying half from du Pont; by 1937, Ford was making 
three-fourths and buying one-fourth from du Pont. In 
1938, Henry Ford “issued instructions that the Ford 
Motor Company was not to purchase any more material 
from the du Pont company.” From that time until 
Henry Ford II became active in Ford management, pur- 
chases from du Pont practically ceased. Since then, Ford 
has purchased finishes from du Pont in very substantial 
amounts. 

General Motors has continued to test paints on thou- 
sands of cars annually. Du Pont has retained its posi- 
tion as primary lacquer supplier to several General 
Motors’ divisions because these divisions have felt that 
Duco best fits their needs. Kettering, who was a leader 
in General Motors’ research activities and who had been 
active in the testing and development of pyroxylin lac- 
quers, testified that “one of the reasons’ why General 
Motors’ cars had a higher resale value than comparable 


9? 665 


cars “in a used car lot” “is the paint.” 
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As the District Court found, “Jn view of all the evi- 
dence of record, the only reasonable conclusion is that 
du Pont has continued to sell Duco in substantial quanti- 
ties to General Motors only because General Motors be- 
lieves such purchases best fit its needs.’ (Emphasis 
supplied.) 126 F. Supp., at 296. 

The second largest item which General Motors buys 
from du Pont is Dulux, a synthetic enamel finish used on 
refrigerators and other appliances. Prior to the develop- 
ment of Dulux, Duco was widely used as a finish for 
refrigerators. However, in 1927, Duco began to be 
replaced by porcelain, particularly at Frigidaire, a Gen- 
eral Motors’ appliance division. In 1930 and 1931, in 
collaboration with General Electric, du Pont developed 
Dulux, a greatly superior and cheaper product. Since its 
development, Dulux has been used erclusively by all the 
major manufacturers of refrigerators and other appli- 
ances—General Electric, Westinghouse, Crosley, and 
many others—except Frigidaire, which continues to fin- 
ish part of its refrigerators with porcelain. Disinterested 
witnesses testified as to the superior quality and service 
which has led them to continue to buy Dulux.* The 
District Court did not err in concluding that Dulux— 


‘Is apparently an ideal refrigerator finish and is 
widely used by a number of major manufacturers 


24For example, Van Derau, a Westinghouse executive, testified 
that his company bought its entire requirements of refrigerator 
finishes from du Pont because of du Pont’s quality and service: 

“Now, another factor—and I think I can say this without it being 
harmful to any other suppliers—du Pont has the finest trained techni- 
cal group at their beck and call, at the beck and call of the users of 
the materials, of anybody in the business and we have had several 
times, when we have had a little problem, and I am thinking of 
one in particular where we were going to find it very difficult to keep 
in production until the trouble would be overcome, which I called 


41866 O—-59—-6 
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other than General Motors. Several representatives 
of competitive refrigerator manufacturers testified 
that they purchased 100% of their requirements 
from du Pont. There is no evidence that General 
Motors purchased from du Pont for any reason other 
than those that prompted its competitors to buy 
Dulux from du Pont—ercellence of product, fair 
price and continuing quality of service.’ (Emphasis 
supplied.) 126 F. Supp., at 296. 


The Court fails to note that du Pont’s efforts to sell 
paints other than Duco and Dulux to General Motors 
have met with considerably less success. Du Pont does 
sell substantial amounts of automotive undercoats to 
Chevrolet and Buick but it has failed, despite continued 
sales efforts, to change the preference of Fisher Body, 
the largest purchaser of undercoats, for a competitor's 
undercoat. The successes and failures of other du Pont 
finish products at various General Motors’ divisions em- 
phasize the independent buying of each division and 
negate the notion that influence or coercion is responsible 
for what purchases do occur. Frigidaire uses large quan- 
tities of black finishing and machine varnish, but has not 
bought these products from du Pont since 1926. At AC 
Spark Plug Division, located in Flint, Michigan, where 
du Pont has a finishes plant, du Pont has been consistently 
successful in selling a substantial volume of the finishes 
used by that division. Deleo-Remy Division, however, 
purchases most of its requirements of insulating varnish 


from Pittsburgh to the Chicago office, and the next morning one 
of the men of du Pont was on the job, and within a very few hours 
they had materials coming in from their Toledo plant that kept 
us in production. 

“You cannot laugh off that kind of service. They have been 
simply excellent, and I don’t know how you could say, any better.”’ 
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from du Pont’s competitors. The Electromotive Divi- 
sion prefers a competitive lacquer for the interior finish 
of its locomotives, but uses Duco on the exterior because 
the railroads, most of which use Duco for the exterior of 
the balance of the train, specify that finish. At Guide 
Lamp Division, du Pont developed and still supplies a 
finish for the inside of headlight reflectors, but a com- 
petitor developed, and has kept, that division’s substan- 
tial primer business. At the Inland Division, which 
produces steering wheels, du Pont had some of the busi- 
ness at one time, but has been completely supplanted by 
a competitor offering better service. 

The du Pont experience at the Packard Electric Divi- 
sion, which uses large quantities of high and low tension 
cable lacquer, is illustrative. Until 1932, Packard Elec- 
tric was a separate company wholly unrelated to General 
Motors, and du Pont was a prineipal supplier of low ten- 
sion lacquer and the sole supplier of black high tension 
lacquer. Now, as a division of General Motors, Packard 
Electric purchases its entire requirements of high tension 
lacquer from du Pont competitors, and produces its own 
low tension lacquer from film scrap bought from du Pont 
competitors. 

The District Court did not err in concluding, on the 
basis of this evidence, that du Pont’s success in selling 
General Motors a substantial portion of its paint require- 
ments was due to the superior quality of Duco and Dulux 
and to du Pont’s continuing research and outstanding 
service, and that “du Pont’s position was at all times a 
matter of sales effort and keeping ‘General Motors satis- 
filed. There is no evidence that General Motors or any 
Division of General Motors was ever prevented by 
du Pont from using a finish manufactured by one of 
du Pont’s competitors; nor is there any evidence that 
General Motors has suffered competitively from its sub- 
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stantial use of Duco.” (Emphasis supplied.) 126 F. 
Supp., at 296. 

2. Fabrics.—The principal fabrics which du Pont has 
sold to General Motors are imitation leather (du Pont’s 
“Fabrikoid” and “Fabrilite”) and top material for open 
‘ars and convertibles (du Pont’s “Pontop,” “Everbright”’ 
and “Teal’’).*” Its sales of these materials to General 
Motors in 1947 totaled $3,369,000, or about 38.5% of 
General Motors’ total purchases of such materials. In 
earlier years, before closed cars with all metal tops came 
to predominate, these materials constituted a larger pro- 
portion of the total fabrics used in an automobile than 
they do today. By 1946 they averaged, apart from the 
top material for convertibles, only about 1.6 yards, 
costing about $2.22 per car. They are used principally 
for seat tops and backs, kick pads, rear shelves, ete. 
Du Pont does not manufacture the cotton and wool prod- 
ucts of which most of the upholstery is composed. 

Du Pont entered the manufacture of coated fabrics in 
1910, when it purchased the Fabrikoid Company of New- 
burgh, New York. . “Artificial leather,’ as it was then 
known, was of poor quality and had very limited areas 


25 The following table compares du Pont’s total sales of industrial 
fabrics, primarily imitation leather and coated fabrics, in several 
recent years, with the sales of those same products to General 
Motors: 


GM < sales 
Year Sales to Sales to Total sales as percent 

GM others of total 

sales 
1938 $446, 357 $6, 647,112 $7, 003, 469 6.¢ 
1939 803, 854 7, 775, 778 &, 579, 632 94 
1940 1, 285, 280 7, 780, 105 9, O65. 3R5 14. 2 
1941 1, 773, 079 13, 003, 469 14, 866, 545 11.9 
1946 2, 083, 166 14, 170, 639 16, 253, 805 12.58 
1947 3, 639, 316 16, 723, 610 20, 362, 926 17.9 
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of acceptance. As du Pont succeeded in improving both 
its quality and appearance, its use rapidly broadened. 
By mid-1913, du Pont Fabrikoid, a pyroxylin-coated 
fabric, had been accepted by the automobile industry for 
upholstery and interior trim. Three years later, in 1916, 
almost every automobile company was a purchaser of 
Fabrikoid, and a contemporary du Pont estimate in that 
year stated that 60% of all cars produced in the United 
States would be equipped with Fabrikoid. In that same 
year, du Pont rounded out its line of fabrics by acquiring 
the Fairfield Rubber Company, a manufacturer of rub- 
ber-coated fabrics. Du Pont thus had achieved, before 
it purchased its General Motors’ stock, a leading position 
in the automotive fabric field. Before 1917, it was sup- 
plying substantially all of the coated fabrics requirements 
at Chevrolet and Oldsmobile, about half of the require- 
ments at Buick, and about a third of the requirements 
at Oakland. At the Cadillac division, du Pont supplied 
all of the coated fabrics for interior trim but none of the 
top material. 126 F. Supp., at 296-297. 

Although there have been variations from year to year 
and from one car division to another in response to com- 
petitive considerations, du Pont generally has main- 
tained its pre-1917 position as the principal supplier of 
coated and combined fabrics to General Motors. In 
1926, General Motors purchased about 55.5% of these 
fabrics from du Pont, largely because Chevrolet switched 
entirely to du Pont after an unfortunate experience with 
competitive products during the preceding year. By 
1930, the proportion had declined to about 31.5%, and 
du Pont was selling more fabrics to Ford than to General 
Motors. At the time of suit, du Pont’s share had in- 
creased to 38.5%, the remainder being supplied by 
du Pont’s competitors. 
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In addition to the mass of evidence supporting the Dis- 
trict Court’s finding that “such purchases of fabrics as the 
General Motors divisions have made from du Pont from 
time to time were based upon each division’s ezercise of 
its business judgment and are not the result of du Pont 
domination” (emphasis supplied), 126 F. Supp., at 301, 
the record clearly indicates that du Pont’s fabrics can and 
have made their way in the automotive industry on their 
merits. Prior to the early 1920’s, du Pont was the prin- 
cipal supplier of coated fabrics to all three of the then 
major producers—Ford, Willys-Overland and General 
Motors. After Ford and Willys began to produce their 
own coated fabrics they still turned to du Pont for much 
of what they could not produce. Chrysler purchased 
substantial amounts from du Pont until, in the early 
1930's, it embarked on its policy of one principal supplier 
for each product and chose Textileather, a du Pont com- 
petitor. Du Pont has continued to be Ford’s largest sup- 
plier for the material which it does not manufacture for 
itself. Du Pont likewise has supplied, over the years, a 
considerable part of the coated and combined fabrics of 
most of the smaller automobile companies. 

The District Court did not err in concluding that 
“Du Pont, the record shows, has maintained its position 
as the principal fabric supplier to General Motors through 
its early leadership in the field and by concentrating upon 
satisfactorily meeting General Motors’ changing require- 
ments as to quality, service and delivery.’’ (Emphasis 
supplied.) 126 F. Supp., at 301. 

3. Other Products——The Court concludes only that 
du Pont has been given an unlawful preference with 
respect to paints and fabrics. By limiting the issue to 
these products, it eliminates from deserved consideration 
those products which General Motors does not buy in 
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large quantities or proportions from du Pont.” Yet the 
logic of the Court’s argument—that the stock relation- 
ship between du Pont and General Motors inevitably has 
or will result in a preference for du Pont produets—re- 
quires consideration of the total commercial relations 
between the two companies. Du Pont “influence,” if 
there were any, would be expected to apply to all prod- 
ucts which du Pont makes and which General Motors 
buys. 

However, the evidence shows that du Pont has at- 
tempted to sell to the various General Motors’ divisions 
a wide range of products in addition to paint and fabrics, 
and that it has succeeded in doing so only when these 
divisions, exercising their own independent business judg- 
ment, have decided on the basis of quality, service and 
price that their economic interests would best be served 
by purchasing from du Pont. Six such groups of prod- 
ucts were considered in detail by the District Court: 
plastics, brake fluid, casehardening materials, electro- 

26 The following table compares the dollar amount, in 1947, of 
du Pont’s total sales of the products of its various departments with 
the amount sold by it to General Motors: 


Sales t 


Du Pont sales Total du General 
Type of product to General Pont sales Motors, as 
Motors percent of 


total sales 


Finishes $18, USS, 229 | $105, 266, 655 18.0 
Fabrics 3, 639, 316 20, 362, 926 17.9 
Ammonia 1, 742, 416 50, 320, 207 3.5 
Grasselli Chemicals i, 024, 320 74, 212, 311 1.4 
F lectroche micals 1, 019, 272 47, 687, 843 2.1 
Plastics 105, 422 34, 828, 026 0.3 
Organic Chemicals 83, 254 94, 632, 254 0.1 
Rayon 45, 616 250, 467, 514 (* 
Explosives 26, O32 5K, 875, 482 (* 
Pigments 3, 530 31, 496, 024 e 
Photo Products 867 25, 699, 756 

$26, 628, 274 | $793, 849, 000 3.4 


*Less than 0.1%. 
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plating materials, safety glass, and synthetic rubber and 
rubber chemicals. 126 F. Supp., at 319-324. A few 
examples drawn from the findings will suffice. 

Du Pont’s sales to General Motors of celluloid (du 
Pont’s “Pyralin”’), used as windows in the side curtains 
of early automobiles, initially declined in 1918 after the 
stock purchase, and only revived when an improved prod- 
uct was adopted by all the large auto manufacturers. 
Instead of purchasing brake fluid and safety glass from 
du Pont, General Motors embarked, during the 1930's, 
on its own production of these substantial items. With 
respect to casehardening materials, General Motors has 
purchased less than half of its requirements from du Pont, 
while other auto manufacturers have purchased amounts 
larger in proportion and quantity. Although du Pont’s 
new electroplating processes were widely adopted in the 
automobile and other industries in the 1930’s only Cadil- 
lac has used du Pont’s processes exclusively, Oldsmobile 
and Pontiac have used it occasionally, and Chevrolet and 
Buick never have used it except for brief periods. Neo- 
prene, a synthetic rubber developed by du Pont, has been 
used to a much greater extent by Chrysler and Ford than 
by General Motors. Chrysler also uses, and helped 
develop, du Pont’s synthetic rubber adhesive for brake 
linings, but the General Motors divisions prefer a more 
expensive type of synthetic rubber. 

The record supports the conclusion of the District 
Court: 


“All of the evidence bearing upon du Pont’s efforts 
to sell these various miscellaneous products to Gen- 
eral Motors supports a finding that the latter bought 
or refused to buy solely in accordance with the dic- 
tates of its own purchasing judgment. There is no 
evidence that General Motors was constrained to 
favor, or buy, a product solely because it was offered 
by du Pont. On the other hand, the record discloses 
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numerous instances in which General Motors re- 
jected du Pont’s products in favor of those of one of 
its competitors. The variety of situations and cir- 
cumstances in which such rejections occurred satisfies 
the Court that there was no limitation whatsoever 
upon General Motors’ freedom to buy or to refuse 
to buy from du Pont as it pleased.” (Emphasis 
supplied.) 126 F. Supp., at 324. 


Evidence Relied on by the Court.—The Court, disre- 
garding the mass of evidence supporting the District 
Court’s conclusion that General Motors purchased 
du Pont paint and fabrics solely because of their competi- 
tive merit, relies for its contrary conclusion on passages 
drawn from several documents written during the years 
1918-1926, and on the logical fallacy that because du Pont 
over a long period supplied a substantial portion of Gen- 
eral Motors’ requirements of paint and fabrics, its position 
must have been obtained by misuse of its stock interest 
rather than competitive considerations. 

The isolated instances of alleged pressure or intent to 
obtain noncompetitive preferences are four: (1) the 
Raskob report of December 1917; (2) several letters of 
J. A. Haskell, written during 1918-1920; (3) certain 
reports and letters of Pierre and Lammot du Pont during 
1921-1924; and (4) a 1926 letter of John L. Pratt. Pas- 
sages drawn from these 1918-1926 documents do not 
justify the conclusion reached by the Court. Each of 
them is a matter of disputed significance which cannot 
be evaluated without passing on the motivation and 
intent of the author. Each failed to achieve its specific 
object. Read in the context of the situations to which 
they were addressed, each is entirely consistent with 
the finding of the District Court that, although du Pont 
was trying to get as much General Motors’ business as it 
could, there was no restriction on General Motors’ free- 
dom to buy as it chose, and that General Motors’ buyers 











86 ORDERS ENFORCING ANTITRUST LAWS 


did not regard themselves as in any way limited.*” More- 
over, even if isolated paragraphs in these documents, 
taken from their context, are given some significance, and 
the other evidence relating to the period from 1918 to 


27 Because the Court quotes fully from, and appears to place 
special weight on, the 1926 letter of J. L. Pratt, a brief discussion 
of it is appropriate by way of illustration. Ante, pp. 19-20, n. 35 

The letter only purports to be an expression of Pratt’s personal 
views—he makes it clear in the last paragraph that he is expressing 
his own opinions and not General Motors’ policy. It has, therefore, 
comparatively little bearing on du Pont’s intent. Moreover, it is 
significant that Pratt’s attitude toward du Pont was based not on 
the stock relationship, but on the fact that du Pont saved General 
Motors from financial disaster in 1920. His views, apparently, would 
have been the same whether or not du Pont owned stock in General 
Motors. In any event, all that Pratt says is that, in making pur- 
chases, General Motors should “always keep a competitive situation,” 
and “the prime consideration is to do the best thing for Delco-Light 
Company ....” (Pratt was writing to the general manager of 
Delco, a General Motors’ division.) 

An examination of the circumstances in which this letter was 
written disposes of any notion that it expressed a policy that Genera! 
Motors should prefer du Pont’s products when they were equal in 
quality, service and price. The circumstances were these: Delco 
Light was buying paint from a competitor of du Pont. When 
the competitor failed to solve a paint problem which confronted Delco, 
it called on du Pont for help. However, although du Pont solved the 
problem and obtained one order for paint, Delco asked du Pont to 
withhold delivery so that the competitor could be given another 
opportunity to retain the business. Understandingly, Elms of the 
du Pont Paint Department was somewhat piqued by this, and he 
wrote a personal letter to his friend Pratt asking for his assistance 
Pratt’s letter to the general manager of Delco was the result. 

Despite the fact that the du Pont product was offered at a lower 
price and the fact that the technical staff at Delco thought the 
du Pont product superior, Delco nevertheless continued to buy from 
the competitor. Du Pont never did receive the business to which 
the correspondence related. Judged by either its content or its 
result, the Pratt letter is a poor example of an alleged du Pont 
policy of “purposely employ[ing] its stock to pry open the General 
Motors market... .” Ante, p. 19. 
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1926 is entirely ignored, all of the evidence after 1926 
affirmatively establishes without essential contradiction 
that du Pont did not use its stock interest to receive any 
preferential treatment from General Motors. 

Nor can present illegality be presumed from the bare 
fact that du Pont has continued to make substantial sales 
of several products to General Motors.”* In the first place, 
the record affirmatively shows that the new products 
which du Pont has sold to General Motors since 1926 
have made their way, at General Motors as elsewhere, on 
their merits. Sales of Duco, Dulux, Fabrilite and Teal 
are not attributable in any way to dealings in the earlier 
period. Secondly, the Court’s presumption is based on 
the fact that du Pont does not sell to all other automo- 
bile manufacturers in the same proportion as it does to 
General Motors. But there is no reason why it should— 
the Government has not shown that sellers normally sell 
to all members of an industry in the same proportion. 
In any event, the record fully explains the disproportion. 
Since 1930, du Pont’s sales to other members of the indus- 
try have proportionately declined, largely because Ford 
has chosen to make the major share of its requirements of 
paint and fabrics, and because Chrysler has followed the 
policy of selecting a single supplier to whom it can be 
the most important customer. The fact is that du Pont 
has continued to sell in substantial amounts to the smaller 
members of the automobile industry. The growth in the 
dominance of General Motors, Ford and Chrysler—com- 


** The Court, without referring to any supporting evidence, ven- 
tures the conjecture that “General Motors probably turned to out- 
side sources of supply at least in part because its requirements 
outstnpped du Pont’s production... .” Ante, p. 18. As I read 
the record, du Pont was actively soliciting more business from Gen- 
eral Motors and others throughout the period covered in this suit. 
I find no hint that du Pont was surfeited with business and unable 
to fill General Motors’ orders. 
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panies which together account for more than 85% of 
automobile production—when combined with the policies 
adopted by Ford and Chrysler, adequately explains why 
du Pont sells a larger proportion of paint and fabries to 
General Motors than it does to the industry as a whole. 

It is true that §7 of the Clayton Act does not require 
proof of actual anticompetitive effects or proof of an in- 
tent to restrain trade. But these matters become crucial 
when the Court rests its conclusion that du Pont’s stock 
interest violates the Act on evidence relating solely to 
an alleged du Pont intent to obtain a noncompetitive 
preference from General Motors, and on a finding that 
such a preference was actually secured through the un- 
lawful use of du Pont’s stock interest. Preference and 
intent are also relevant because the Government has 
brought this case 30 years after the event. If no actual 
restraint has occurred during this long period, the prob- 
ability of a restraint in the future is indeed slight. Espe- 
cially is this so when the only change in recent years has 
been in the direction of diminishing du Pont’s participa- 
tion in General Motors’ affairs. 

Rule 52 (a) Governs This Case-—The foregoing sum- 
mary of the evidence relating to General Motors’ pur- 
chases of paint and fabrics from du Pont, comparatively 
brief as it is, reveals that a multitude of factual issues 
underlie this case. The occurrence of events, the reasons 
why these events took place, and the motives of the men 
who participated in them are drawn in question. The 
issue of credibility is of great importance. The District 
Judge had the opportunity to observe the demeanor of 
the witnesses and to judge their credibility at first hand. 
Thus, this case is a proper one for the application of the 
principle embodied in Rule 52 (a) of the Federal Rules 
of Civil Procedure: “Findings of fact shall not be set 
aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of 
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the credibility of the witnesses.’ United States v. 
Oregon Medical Society, 343 U. S. 326, 330-332, 339; 
United States v. Yellow Cab Co., 338 U. 8. 338, 341-342. 

This is not a situation in which oral testimony is con- 
tradicted by contemporaneous documents. See United 
States v. United States Gypsum Co., 333 U. 8. 364. In 
this case, the findings of the District Court are supported 
both by contemporaneous documents and by oral testi- 
mony. For example, General Motors’ search for a better 
automotive finish, the superiority of the product devel- 
oped by du Pont, and General Motors’ continuous efforts 
to secure an equally good lacquer from other sources are all 
proved by letters and reports written in the early 1920’s 
as well as by the oral testimony of many witnesses. 
Similarly, contemporaneous exhibits prove that General 
Motors purchased fabrics from du Pont because of the 
superiority of du Pont products, and that on other occa- 
sions it turned to competing suppliers even though 
du Pont’s product was just as good. Appellate review of 
detailed findings based on substantial oral testimony and 
corroborative documents must be limited to setting aside 
those that are clearly erroneous. The careful and de- 
tailed findings of fact of the District Court in this case 
cannot be so labeled.” 


**The Court also overturns the District Court’s express finding 
that du Pont purchased General Motors’ stock solely for investment. 
The Court does this on the basis of an alleged du Pont purpose to 
secure a noncompetitive preference which the Court finds expressed 
in the Raskob letter and in certain statements in du Pont’s 1917 
and 1918 reports to its stockholders. These documents, however, 
are not inconsistent with the District Court’s finding of an invest- 
ment purpose. The District Court said: 

“Raskob’s report, the testimony of Pierre S. and Irenee du Pont and 
all the circumstances leading up to du Pont’s acquisition of this 
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B. RELEVANT MARKET. 


Finally, even assuming the correctness of the Court’s 
conclusion that du Pont’s competitors have been or will 
be foreclosed from General Motors’ paint and fabric trade, 
it is still necessary to resolve one more issue in favor of 
the Government in order to reverse the District Court. 
It is necessary to hold that the Government proved that 
this foreclosure involves a substantial share of the rele- 


substantial interest in General Motors, as shown by the record, 
establish that the acquisition was essentially an investment. Its 
motivation was the profitable employment of a large part of the 
surplus which du Pont had available and uncommitted to expansion 
of its own business. 


“Raskob’s reports and other documents written at or near the 
time of the investment show that du Pont’s representatives were 
well aware that General Motors was a large consumer of products 
of the kind offered by du Pont. Raskob, for one, thought that 
du Pont would ultimately get all that business, but there is no 
evidence that Raskob expected to secure General Motors trade by 
imposing any limitation upon its freedom to buy from suppliers 
of its choice. Other documents also establish du Pont’s continued 
interest in selling to General Motors—even to the extent of the 
latter’s entire requirements—but they similarly make no suggestion 
that the desired result was to be achieved by limiting General 
Motors purchasing freedom. On the contrary, a number of them 
explicitly recognized that General Motors trade could only be secured 
on a competitive basis.” 126 F. Supp., at 242, 243. 


Whether any stock purchase is an investment turns largely on the 
intent of the purchaser. Pennsylvania R. Co. v. Interstate Com- 
merce Commission, 66 F. 2d 37, aff'd by an equally divided court, 
291 U.S. 651. In this case, since the District Court’s finding with 
reference to that intent is unequivocal and not clearly erroneous, 
the stock acquisition falls within the proviso, stated in the third 
paragraph of §7, expressly excepting acquisitions made “solely for 
investment.”’ 
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vant market and that it significantly limits the competi- 
tive opportunities of others trading in that market.” 

The relevant market is the “area of effective competi- 
tion” within which the defendants operate. Standard Oil 
Co. of California v. United States, 337 U.S. 293, 299-300, 
n. 5. “{T)he problem of defining a market turns on dis- 
covering patterns of trade which are followed in practice.” 
United States v. United Shoe Machinery Corp., 110 F. 
Supp. 295, 303, aff'd per curiam, 347 U.S. 521. “Deter- 
mination of the competitive market for commodities 
depends on how different from one another are the offered 
commodities in character or use, how far buyers will go 
to substitute one commodity for another.”’ United States 
v. E. 1. du Pont de Nemours & Co., 351 U. 8S. 377, 393. 
This determination is primarily one of fact. 

The Court holds that the relevant market in this case 
is the automotive market for finishes and fabrics, and not 
the total industrial market for these products. The Court 
reaches that conclusion because in its view “automobile 
finishes and fabrics have sufficient peculiar characteris- 


The Distriet Court did not reach this question since it found 
that there was no reasonable probability of any foreclosure of 
du Pont’s competitors by reason of du Pont’s 23%. stock interest 
in General Motors. Consequently, there are no findings of fact 
dealing with the relevant market. Also, the record appears deficient 
on such crucial questions as the characteristics of the products, the 
uses to which they are put, the extent to which they are interchange- 
able with competitors’ products, and so on. For these reasons, | 
believe the Court in any event should remand the case to the District 
Court to give the District Judge, who is more familiar with the 
record than we can be, an opportunity to review the record, and 
entertain argument with respect to the substantiality of the share 
of the relevant market affected by the foreclosure which the Court 
finds to exist. By declining to remand, the Court necessitates a 
scrutiny here of this huge record for a determination of an essentially 
factual question not passed on by the District Court, and not 
thoroughly briefed or argued by the parties. 
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tics and uses to constitute them products distinct from all 
other finishes and fabrics . ” Ante, pp. 6-7. We 
are not told what these “peculiar characteristics” are. 
Nothing is said about finishes other than that Duco rep- 
resented an important contribution to the process of 
manufacturing automobiles. Nothing is said about fab- 
rics other than that sales to the automobile industry are 
made by means of bids rather than fixed price schedules. 
Dulux is included in the “automobile” market even 
though it is used on refrigerators and other appliances, 
but not on automobiles. So are other finishes and fabrics 
used on diesel locomotives, engines, parts, appliances and 
other products which General Motors manufactures. 
Arbitrary conclusions are not an adequate substitute for 
analysis of the pertinent facts contained in the record. 

The record does not show that the fabrics and finishes 
used in the manufacture of automobiles have peculiar 
characteristics differentiating them from the finishes and 
fabrics used in other industries. What evidence there is 
in the record affirmatively indicates the contrary. The 
sales of the four products principally involved in this 
ease—Duco, Dulux, imitation leather, and coated fab- 
rics—support this conclusion. 

Duco was first marketed not to General Motors, but to 
the auto refinishing trade and to manufacturers of furni- 
ture, brush handles and pencils. In 1927, 44% of 
du Pont’s sales of colored Duco, and 51.5% of its total 
sales, were to purchasers other than auto manufacturers. 
Although the record does not disclose exact figures for 
all years, it does show that a substantial portion of 
du Pont’s sales of Duco have continued to be for non- 
automotive uses.” 


*t The Court states that “General Motors took 93% of du Pont’s 
automobile Duco production in 1941 and 83% in 1947."". Ante, p. 18 
These figures are of little significance. Not only do they omit the 
crucial sales 





those made outside the automobile industry—but they 
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It is also significant that Duco was a patented product. 
Prior to the expiration of the patent in 1944, only three 
years before this suit was brought, du Pont issued over 
250 licenses—to all that applied—covering its patented 
process. If Duco is to be treated as a separate market 
solely because of its initial superiority, du Pont is be- 
ing penalized rather than rewarded for contributing to 
technological advance. 

Dulux has never been used in the manufacture of auto- 
mobiles. It replaced Duco and other lacquers as a finish 
on refrigerators, washers, dryers, and other appliances, 
and continues to have wide use on metallic objects requir- 
ing a durable finish. Yet the Court includes it as a finish 
having the unspecified but “peculiar characteristics” 
distinctive of “automobile finishes.” Ante, p. 6. 

In 1947, when du Pont’s sales of Duco and Dulux to 
General Motors totaled about $15,400,000, the total 


give a misleading impression with respect to du Pont’s sales to the 
automobile industry. As previously stated, Ford chose to make its 
own requirements after about 1935 and Chrysler desired to concen- 
trate its purchases on one supplier. Under these figures, after 
eliminating Ford and Chrysler, and deducting du Pont’s sales to 
General Motors, du Pont must have supplied nearly half of the entire 
requirements of all remaining auto manufacturers in 1941 and an 
even larger portion in 1947. 

The record does not contain complete figures on the amount of 
Duco sold outside the automobile industry. However, there are 
figures for selected years. In 1927, for example, 51.5% of all Duco 
sales were to other than automobile manufacturers (1,166,220 gal- 
lons, out of a total of 2,263,000 gallons). In 1948, du Pont’s gross 
sales to purchasers other than General Motors of the same kinds of 
finishes bought by General Motors amounted to about $97,000,000; its 
sales to General Motors in the same year were $21,000,000, or 21.7% 
of the total. The record reveals that General Motors’ purchases of 
finishes from du Pont have ranged, in recent years, from 14% to 
26% of du Pont’s sales of such finishes to all customers. The con- 
clusion seems clear that du Pont’s finishes have found wide acceptance 
in innumerable industries and that du Pont is not dependent on 
General Motors for a captive paint market. 


41886 O59 
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national market for paints and finishes was $1,248 ,000,000, 
of which about $552,000,000 was for varnishes, lacquers, 
enamels, japans, thinners and dopes, the kinds of finishes 
sold primarily to industrial users.* There is no evidence 
in this record establishing that these industrial finishes are 
not competitive with Duco and Dulux. There is consid- 
erable evidence that many of them are. It is probable 
that du Pont’s total sales of finishes to General Motors 
in 1947 constituted less than 3.5% of all sales of industrial 
finishes. 

The record also shows that the types of fabrics used 
for automobile trim and convertible tops—imitation 
leather and coated fabrics—are used in the manufacture 
of innumerable products, such as luggage, furniture, rail- 
road upholstery, books, brief cases, baby carriages, has- 
socks, bicycle saddles, sporting goods, footwear, belts and 
table mats. In 1947, General Motors purchased about 
$9,454,000 of imitation leather and coated fabrics. Of 
this amount, $3,639,000 was purchased from du Pont 
(38.5% ) and $5,815,000 from over 50 du Pont competi- 
tors. Since du Pont produced about 10% of the national 
market for these products in 1946, 1947 and 1948, and 
since only 20% of its sales were to the automobile indus- 
try, the du Pont sales to the automobile industry consti- 
tuted only about 2% of the total market. The Court 
ignores the record by treating this small fraction of the 
total market as a market of distinct products. 

It will not do merely to stress the large size of these 
two corporations. The figures as to their total sales— 
$793,000,000 for du Pont and $3,815,000,000 for General 
Motors in 1947—do not fairly reflect the volume of com- 
merce involved in this case. The commerce involved here 


52 U.S. Department of Commerce, Bureau of the Census, II Census 
of Manufactures: 1947, Statistics by Industry, 414-415. There were 
1,291 establishments manufacturing these products. Du Pont’s total 
sales were 8.1% of the industry. 
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is about $19,000,000 of industrial finishes and about 
$3,700,000 of certain industrial fabrics—less than 3.5% 
of the national market for industrial finishes, and only 
about 1.6% of the national market for these fabrics. The 
Clayton Act is not violated unless the stock acquisition 
substantially threatens the competitive opportunities 
available to others. Jnternational Shoe Co. v. Federal 
Trade Commission, 280 U.S. 291; Transamerica Corp. v. 
Board of Governors, 206 F. 2d 163; V. Vivaudou, Inc. v. 
Federal Trade Commission, 54 F. 2d 273. The effect on 
the market for the product, not that on the transactions 
of the acquired company, is controlling. Fargo Glass & 
Paint Co. v. Globe American Corp., 201 F. 2d 534.* 
The Court might be justified in holding that products 
sold to the automotive industry constitute the relevant 
market in the case of products such as carburetors or tires 
which are sold primarily to automobile manufacturers. 


‘In the Fargo case, Maytag, an appliance manufacturer, acquired 
1 40% stock interest in, and contracted to purchase the entire output 
of, Globe, a gas range manufacturer. A Globe dealer, who lost his 
source of supply as a result of the transaction, brought a treble 
damage action alleging, inter alia, that the stock acquisition violated 
§ 7 of the Clayton Aet. The evidence showed that there were about 
70 manufacturers of gas ranges, and that Globe was about eighteenth 
in size, selling a little less than 2% of the national market (about 
$5,000,000 a year). The Court of Appeals for the Seventh Circuit 
held that the stock acquisition did not violate § 7 because the plaintiff 
had other readily available sources of supply. 

The acquisition of an outlet is governed by similar principles. In 
either case, the question is whether competitors may be substantially 
limited in their competitive opportunities. Assuming that du Pont 
had purchased General Motors outright, and thus commanded an 
outlet consuming about 4% of the national market for industrial 
finishes and about 2% of the national market for industrial fabrics, 
it seems unlikely that du Pont’s paint and fabric competitors would 
be substantially limited in selling their products, when 96% and 98%, 
respectively, of the national market would remain open to them. 
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But the sale of Duco, Dulux, imitation leather, and coated 
fabrics is not so limited. 

The burden was on the Government to prove that a 
substantial share of the relevant market would, in all 
probability, be affected by du Pont’s 23% stock interest 
in General Motors. The Government proved only that 
du Pont’s sales of finishes and fabrics to General Motors 
were large in volume, and that General Motors was the 
leading manufacturer of automobiles during the later 
years covered by the record. The Government did not 
show that the identical products were not used on a large 
scale for many other purposes in many other industries. 
Nor did the Government show that the automobile indus- 
try in general, or General Motors in particular, comprised 
a large or substantial share of the total market. What 
evidence there is in the record affirmatively indicates that 
the products involved do have wide use in many indus- 
tries, and that an insubstantial portion of this total mar- 
ket would be affected even if an unlawful preference 
existed or were probable. 

For the reasons stated, I conclude that § 7 of the Clay- 
ton Act, prior to its amendment in 1950, did not apply to 
vertical acquisitions; that the Government failed to 
prove that there was a reasonable probability at the time 
of the stock acquisition (1917-1919) of a restraint of 
commerce or a tendency toward monopoly; and that, in 
any event, the District Court was not clearly in error in 
concluding that the Government failed to prove that 
du Pont’s competitors have been or may be foreclosed 
from a substantial share of the relevant market. Ac- 
cordingly, I would affirm the judgment of the District 
Court. 


ORDERS ENFORCING ANTITRUST LAWS 97 


“Sec. 7. That no corporation engaged in commerce 
shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of another corporation 
engaged also in commerce, where the effect of such acqui- 
sition may be to substantially lessen competition between 
the corporation whose stock is so acquired and the cor- 
poration making the acquisition, or to restrain such com- 
merce in any section or community, or tend to create a 
monopoly of any line of commerce. 

“No corporation shall acquire, directly or indirectly, the 
whole or any part of the stock or other share capital of 
two or more corporations engaged in commerce where the 
effect of such acquisition, or the use of such stock by the 
voting or granting of proxies or otherwise, may be to sub- 
stantially lessen competition between such corporations, 
or any of them, whose stock or other share capital is so 
acquired, or to restrain such commerce in any section or 
community, or tend to create a monopoly of any line of 
commerce. 

“This section shall not apply to corporations purchas- 
ing such stock solely for investment and not using the 
same by voting or otherwise to bring about, or in attempt- 
ing to bring about, the substantial lessening of competi- 
tion. Nor shall anything contained in this section 
prevent a corporation engaged in commerce from causing 
the formation of subsidiary corporations for the actual 
carrying on of their immediate lawful business, or the 
natural and legitimate branches or extensions thereof, or 
from owning and holding all or a part of the stock of such 
subsidiary corporations, when the effect of such forma- 
tion is not to substantially lessen competition. 

“Nor shall anything herein contained be construed to 
prohibit any common carrier subject to the laws to regu- 
late commerce from aiding in the construction of branches 
or short lines so located as to become feeders to the main 
line of the company so aiding in such construction or from 
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acquiring or owning all or any part of the stock of such 
branch lines, nor to prevent any such common carrier 
from acquiring and owning all or any part of the stock 
of a branch or short line constructed by an independent 
company where there is no substantial competition be- 
tween the company owning the branch line so constructed 
and the company owning the main line acquiring the 
property or an interest therein, nor to prevent such com- 
mon carrier from extending any of its lines through the 
medium of the acquisition of stock or otherwise of any 
other such common carrier where there is no substantial 
competition between the company extending its lines and 
the company whose stock, property, or an interest therein 
is SO acquired. 

“Nothing contained in this section shall be held to 
affect or impair any right heretofore legally acquired: 
Provided, That nothing in this section shall be held or 
construed to authorize or make lawful anything hereto- 
fore prohibited or made illegal by the antitrust laws, nor 
to exempt any person from the penal provisions thereof 
or the civil remedies therein provided.” 38 Stat. 731-732, 
15 U.S. C. (1946 ed.) § 18. 


No. 3 
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[The following is a reprint from the record of the 
opinion of the district court which it adopted as its 
findings of fact and conclusions of law (R. 467, infra). 
We have indicated by underscoring the portions which 
are challenged by the Government on this appeal. 
The underscoring appears on the following pages: 300, 
301, 302, 316, 320, 321, 322, 323, 361, 395, 396, 405, 425, 
426, 434, 435, 437, 447, 464, 465, 466. ] 


{fol. 450] Ix tHe Unrrep States District Court 
FoR THE NorTHERN District oF ILuinois, HasTeRN 
DrvisIon 


Civil Action No, 49 C-1071 
Unirep Srates or Amenica, Plaintiff, 
vs. 


E. I. pv Pont pe Nemours anp Company, GENERAL Morors 
Corporation, Unitep States Russper Company, Curis- 
TIANA Securities Company, DeLawarE Reatty & Invest- 
MENT CorPoRATION, Pierre S. pu Pont, Lammor pu Pont, 
TRENEE DU Pont, ET AL., Defendants. 

Opinton or JupGeE Water J. LaBuy—December 3, 1954 


[fol. 451] AppEaRANCEs: 


Stanley N. Barnes, Assistant Attorney General, and Vic- 
tor H. Kramer, Trial Attorney, both of Washington, D. C.; 
Earl A. Jinkinson and Willis L. Hotchkiss, Special As- 
sistants to the Attorney General; Ewart Harris, Paul V. 
Ford, Charles W. Houchins, all of Chicago, Illinois, Mar- 
garet H. Brass, Washington, D. C., Dorothy M. Hunt, 
Francis C. Hoyt, and Raymond P. Hernacki, all of Chicago, 
Illinois, Trial Attorneys. Attorneys for the United States 
of America. 

Covington & Burlirg, Washington, D. C., by John Lord 
O’Brian, Hugh B. Cox, Charles A. Horsky, Daniel M. Grib- 
bon, Wilbur R. Lester. 


ORDERS ENFORCING ANTITRUST LAWS 101 


Sidley, Austin, Burgess & Smith, Chicago, IIl., by How- 
ard Neitzert, George Ragland, Jr., Attorneys for Defend- 
ant E. I. du Pont de Nemours and Company. 

Root, Ballantine, Harlan, Bushby & Palmer, New York, 
N. Y., by John M. Harlan, Philip C. Scott. 

Sidley, Austin, Burgess & Smith, Chicago, Ill., by How- 

ard Neitzert, George Ragland, Jr., Attorneys for Defend- 
ants Pierre S. du Pont, Irenee du Pont, Christiana Securi- 
ties Company and Delaware Realty and Investment Cor- 
poration. 
[fol. 452] Pope & Ballard, Chicago, Ill, by Ferris E. 
Hurd, Frank F. Fowle, Jr., Henry M. Hogan, Detroit, 
Mich., Robert E. Nitschke, Detroit, Mich., James D. Car- 
penter, Jersey City, N. J., William A. Grier, New York, 
N. Y., Attorneys for Defendant General Motors Corpora- 
tion. 

Snyder, Chadwell & Fagerburg, Chicago, Ill., by John T. 
Chadwell, Rudy L. Ruggles, James A. Rahl, Arthur, Dry 
& Dole, New York, N. Y., by Paul H. Arthur, Morris E. 
Dry, Nelson F. Taylor, Walter Barthold, Jr., Attorneys for 
Defendant United States Rubber Company. 

Howard Ellis, Chicago, Ill., A. Leslie Hodson, Chicago, 
Ill., Guardians ad litem for certain minor Defendants. 

Andrew J. Dallstream, Chicago, Ill., Guardian ad litem 
for certain minor Defendants. 

Claude A. Roth, Chicago, Ill., Guardian ad litem and 
Attorney for Henry Belin du Pont, III. 

[fol. 453] Moore, Prangley & Clayton, Chicago, Ill, by 
Mark H. Clayton, Attorney for certain individual Defend- 
ants. 

Berl, Potter & Anderson, Wilmington, Del., by William 
S. Potter, William Poole, Attorneys for certain individual 
Defendants. 

Morris, Steel, Nichols & Arsht, Wilmington, Del., by 
Alexander L. Nichols, Attorney for certain individual De- 
fendants. 

Winston, Strawn, Black & Towner, Chicago, IIl., by Guy 
A. Gladson, Thomas A. Reynolds. 

Richards, Layton & Finger, Wilmington, Del., by Robert 
H. Richards, Jr., Attorneys for Defendant Wilmington 
Trust Company. 

[fol. 454] This action is brought by the United States 
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Government for alleged violation by defendants of Sec- 
tions 1 and 2 of the Sherman Act (15 U.S. C. A) declaring 
illegal every contract, combination, or conspiracy in re- 
straint of trade and prohibiting monopolization or the at- 
tempt to monopolize trade and commerce, and Section 7 
of the Clayton Act (15 U.S. C. A. $18) declaring illegal 
the acquisition of stock by a corporation in another where 
the effect of such acquisition may be to substantially lessen 
competition or tend to create a monopoly. 

[fol. 455] The defendants against whom the action is 
brought are named and identified in the amended com- 
plaint as follows: 

The three defendant ‘‘manufacturers’’: E. I. du Pont 
de Nemours and Company, General Motors Corporation, 
and United States Rubber Company. All of these com- 
panies transact business within the Northern District of 
Illinois and are found here. 

The three ‘‘corporate’’ defendants: Christiana Securities 
Company; Delaware Realty & Investment Corporation; and 
Wilmington Trust Company, individually and as trustee. 

The remaining defendants come within the categoric 
description of ‘‘members of the du Pont family.’’ These 
members of the du Pont family are divided into the fol- 
lowing: 

The three ‘‘defendant individuals’’: Pierre S. du Pont 
and Lammot du Pont, for whom Suggestions of Death were 
filed May 6, 1954 and January 16, 1953, respectively; and 
Irenee du Pont. 

The five ‘‘individual defendants’’: Lammot du Pont 
Copeland; Colgate W. Darden, Jr.; Henry Belin du Pont; 
Pierre S. du Pont III; and George P. Edmonds. These de- 
fendants are alleged to be members of the du Pont family 
and to hold substantial amounts of voting stock of the 
defendant United States Rubber Company. 

The twenty-six ‘‘beneficiary’’ defendants, ten of whom 
are minors, also identified as ‘‘party in interest’? defend- 
ants, who are not named as conspirators and who are 
beneficiaries of one or more trusts of which the defendant 
Wilmington is trustee. 

With the exception of the twenty-six beneficiary defend- 
ants, all defendants are alleged to have participated in acts 
which violate the anti-trust statutes. 


_ 
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[fol. 456] The Government’s statement of the offense is 
stated as follows: 


The Amended Complaint charges that the defend- 
ants have engaged in a conspiracy to restrain trade 
in certain products produced by the du Pont Com- 
pany, United States Rubber, and General Motors, in 
violation of Section 1 of the Sherman Act, and to mo- 
nopolize a substantial part of such trade in violation of 
Section 2 of the Sherman Act. It also alleged that 
the defendant du Pont Company has acquired a con- 
trolling interest in the stock or other share capital of 
General Motors in violation of Section 7 of the Clayton 
Act. The Amended Complaint states further that the 
defendants have done the things which they conspired 
to do, namely, that they have restrained trade and 
monopolized a part of the commerce in certain prod- 
ucts. (Post-trial Brief, U. S., Vol. I, p. 3.) 


In its summary of the statement of evidence the Govern- 
ment states that the evidence, when viewed as a whole, 
shows that the defendants have designed and followed a 
pattern of business conduct which has three basic objec- 
tives. The first of these objectives has consisted of ob- 
taining control of the management and policies of the three 
manufacturing defendants, du Pont, General Motors, and 
United States Rubber. The second of these objectives has 
consisted of the creation and exploitation of protected 
markets for certain of the products produced by du Pont 
and United States Rubber, to the exclusion of competitive 
suppliers. The third of these objectives has consisted of 
the reservation of certain exclusive fields of production 
to the du Pont Company. These three purposes have been 
served by the fostering of a network of interrelationships 
among the corporate and individual defendants. This has 
insured the perpetuation of control of the corporate entities 
[fol. 457] under persons possessing in essence the same 
interests, and has enhanced the market position of each of 
the manufacturing defendants. 


The Government further charges that the central thread 
of the entire pattern of conduct is the acquisition of inter- 
locking stock controls and the use of such controls to domi- 
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nate the management of the controlled corporations. (Post- 
trial Brief, U. S., Vol. I, p. 5.) 

There is no dispute regarding the facts culminating in 
the formation of the present du Pont Company. From 
1802 to 1899 it was operated as a family partnership. The 
first corporate predecessor to du Pont was formed in 
1899. In 1902 T. Coleman du Pont, Alfred I. du Pont, and 
Pierre S. du Pont acquired the assets of the 1899 com- 
pany pursuant to a proposal advanced by Alfred I. du 
Pont. These assets were later taken over by the 1903 
company. Until 1915, T. Coleman du Pont was the largest 
stockholder in du Pont; his holdings being about equal to 
the combined holdings of Alfred I. du Pont and Pierre S. 
du Pont. The present du Pont Company was organized 
in 1915 to succeed the 1903 company. 

The factual approach to the issues involved herein will 
be clarified and simplified by division of this memorandum 
into two general categories: First, the aspects of alleged 
control reflected in stock holdings, selection of officers, 
board and committee members; and, second, the trade as- 
pects. The issue of conspiracy underlying as it does both 
phases of the case is of necessity interwoven and insep- 
arable and is an ultimate fact which permeates the entire 
case. 


[fol. 458] Facts as to Control 
Christiana and Delaware 


In December 1914 T. Coleman du Pont offered to sell a 
substantial block of his du Pont stock to du Pont for resale 
by the company to its principal younger executives, but 
the offer was rejected since the price was considered too 
high. 

In the early part of 1915 T. Coleman du Pont offered to 
sell his stock to Pierre S. du Pont and others at a higher 
price. 

It is admitted that in 1915 Christiana was formed by a 
syndicate composed of Pierre S. du Pont, Lammot du Pont, 
Irenee du Pont, together with A. Felix du Pont, R. R. M. 
Carpenter, and John J. Raskob, for the purpose of acquir- 
ing this stock. 

The evidence shows that Christiana was organized so 
that members of the syndicate could use the stock of the 
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corporation as security for a loan it was necessary for them 
to obtain to buy the stock of Coleman du Pont. 

This block of stock consisting of 63,314 shares of com- 
mon and 14,599 shares of preferred was transferred to 
Christiana along with 28,177 shares of du Pont common 
transferred to it by the six syndicate members. The six 
incorporators of Christiana held all of the 75,000 shares of 
Christiana. The day after Christiana was organized each 
returned to its treasury approximately 15% of the Christi- 
ana stock to be distributed to the chairman of the Executive 
Committee of du Pont, the eight department heads of du 
Pont, and the General Counsel of du Pont under an agree- 
ment that the stock so assigned to each would become his 
property if he continued in the employ of the company for 
one year and that no assignee would sell or hypothecate 
{fol. 459] the stock for three years. After this allocation, 
the six incorporators held 68,250 shares of the 75,000 out- 
standing shares of Christiana. 

After Coleman’s stock had been acquired, Alfred du Pont 
and others brought suit alleging that Pierre and his asso- 
ciates abused the trust of their official positions in obtain- 
ing the Coleman stock. The trial court determined to sub- 
mit to a vote of the stockholders the question of whether 
or not the Coleman du Pont stock should be acquired by the 
du Pont Company. In the ensuing proxy battle, the Pierre 
S. du Pont group won. 

Thus, Christiana at its inception held 91,491 shares of 
the du Pont common stock amounting to approximately 
27% of the du Pont’s outstanding common shares. The evi- 
dence shows that commencing with the original acquisition 
of the Coleman stock, this percentage has continued 
throughout the years and that substantially all the stock 
now held by Christiana traces directly to the stock 
transactions occurring in 1915. No additional or other ac- 
quisitions of du Pont stock have been made by Christiana, 
and the evidence shows that a majority, or 68% of the out- 
standing Christiana stock has been held continuously by 
Pierre S. du Pont and the members of the du Pont family, 
either directly or through Delaware. 

In 1923 Pierre S. du Pont, having retired from active 
business life, decided to invest in an annuity to provide 
himself and his wife with an appropriate income. His 
decision to buy an annuity was based in part on the favor- 
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able tax treatment granted annuities under the existing 
tax laws. Pierre S. du Pont being unable to find a standard 
life insurance company which would offer him an arrange- 
ment not involving the sale of his stockholdings which 
event would depreciate the value of his estate, a group of 
[fol. 460] his brothers and brothers-in-law offered to sell 
him an annuity. 

In 1923 Pierre S. du Pont transferred the bulk of his 
holdings in Christiana consisting of 49,000 shares, together 
with 24,000 shares of du Pont common, and other stock in 
other companies to Delaware Realty & Investment Corpo- 
ration, which was specifically organized to hold the same 
and pay him and his wife an annuity for life. The common 
stock of Delaware was then divided into eight equal shares 
for Pierre S. du Pont’s eight brothers and sisters or their 
families. 

The evidence shows that the stock of Delaware up to the 
date of the filing of the complaint has continued to be 
wholly owned by the members of the du Pont family and in 
many instances transfers were made through the formation 
of trusts. Delaware also holds 49,000 shares of Christiana, 
being Pierre S. du Pont’s previous holdings, which con- 
stitutes about 32% of the outstanding Christiana stock. 

On March 29, 1944 E. H. Tinney, Secretary of Delaware, 
submitted a memorandum to members of the Advisory 
Committee of Delaware Realty and Trust dealing primarily 
with tax considerations on the advisability of liquidating 
that corporation. In addition to the tax factor, he stated: 


‘*Liquidation would afford greater flexibility, includ- 
ing better marketability, and permit diversification. 
Without liquidation, the stockholders are practically 
compelled to go along together; whereas if liquidated 
each stockholder could do as he thought best suited 
his individual purpose. There is no certainty whether 
those factors would in the final analysis represent rea- 
sons for or against liquidation. 

Delaware Realty, at least to some extent, facilitates 
(fol. 461] control of the du Pont and General Motors 
industries. While liquidation would not eliminate this 
immediately, it would weaken it; more particularly 
with the passage of time.’’ (GTX 1335). 
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There is no evidence that Tinney knew anything about 
the relations between du Pont and General Motors and no 
evidence that he knew anything about the intentions of the 
individual defendants or other members of the du Pont 
family or that he was acquainted with their state of mind 
as it related to Delaware. Pierre S. and Irenee du Pont 
both testified that Delaware was not organized for the 
purpose of controlling du Pont or General Motors as 
charged by the Government and that it was not used for 
that purpose. Similar testimony was given by other in- 
dividual defendants. Having heard the testimony of these 
witnesses, the Court finds their testimony more persuasive 
than the statement of opinion made by Tinney. 

Defendants admit that Christiana holds 3,049,800 shares 
of du Pont common stock out of 11,158,340 outstanding 
du Pont stock, equivalent to 27%; that Delaware holds 
304,480 shares of du Pont common stock, or 3%, of the 
outstanding du Pont stock; that defendant individuals and 
certain members of the du Pont family, who are either 
officers or directors of du Pont, own a further block of 
approximately 5.3% of the stock of du Pont; while other 
members of the du Pont family, who are not officers or 
directors of du Pont, own directly a further 2.2% of the 
stock of du Pont. Du Pont common stock at the time the 
complaint was filed was held by 82,000 shareholders. 

It is also admitted that 30% of the outstanding du Pont 
common stock held by Christiana and Delaware has been 
consistently voted as a block always in support of du Pont 
management at du Pont stockholder meetings, that di- 
(fol. 462] rectors of Christiana have in most instances 
been directors and officers of du Pont, and that defendant 
individuals, younger members of the du Pont family and 
officers and directors of Delaware have assumed major 
responsibilities in du Pont management. 

There is no evidence that either Christiana or Delaware, 
or both of them, had voting control of du Pont. However, 
the fact that the du Pont family had voting control of 
Christiana and Delaware whose du Pont stock is con- 
sistently voted as a block in favor of du Pont management, 
coupled with the fact that for many years members of the 
du Pont family have been major executives of the corpo- 
ration, indicates control of management of du Pont by the 
du Pont family. 
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The Government has failed to prove that the stock held 
by the defendant individuals and members of the du Pont 
family in Christiana and Delaware was for the purpose of 
perpetuating control over the du Pont Company, and has 
failed to prove that there was any agreement, understand- 
ing, or conspiracy that they would continue to hold such 
stock, keep it within their families, or dispose of or vote 
the Delaware stock for the purpose of utilizing du Pont 
to create protected markets for du Pont, or to otherwise 
restrain or monopolize trade. The Government has further 
failed to prove that either Christiana or Delaware, or both, 
were formed, and their stock held, for the purpose of 
creating protected markets for du Pont and to otherwise 
restrain or monopolize trade. 


General Motors Corporation 


In the spring of 1914 Pierre S. du Pont purchased ap- 
proximately 2000 shares of General Motors upon the rec- 
ommendation of John J. Raskob. His personal holdings 
from 1914 to 1917 are set forth in GTX 114. Irenee du 
{fol. 463] Pont purchased 400 shares of General Motors 
in 1914 on the expressed enthusiasm of John J. Raskob, 
but did not know his brother had done the same. His per- 
sonal holdings from 1914 to 1917 are set forth in GTX 115. 
He attended no General Motors meetings during this 
period. 

General Motors was organized in 1908 by W. C. Durant 
and had acquired a number of previously independent auto- 
mobile manufacturing companies—Buick, Cadillac, Oakland 
and Oldsmobile. In 1910 in order to raise needed working 
capital Durant had been compelled to borrow $14,000,000 
from a group of ‘‘Boston’’ bankers under a voting trust 
agreement which supplanted Durant as President by 
Charles W. Nash, and gave control of the Board of Direc- 
tors for five years to said bankers. Upon leaving the active 
management of General Motors, Durant and close associ- 
ates incorporated the Chevrolet Motor Company to man- 
ufacture a new low-priced car. The Chevrolet Motor Com- 
pany bought stock of General Motors until in 1916 it owned 
450,000 shares of common stock out of 825,000 outstanding. 

About September 1915 Pierre S. du Pont and John J. 
Raskob became actively involved in the affairs of General 
Motors when both attended a stockholders meeting at the 


———————— 
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invitation of Mr. Kaufman, who was president of the 
Chatham & Phoenix National Bank of New York. At this 
meeting, Durant and the lending bankers, who were operat- 
ing General Motors under the voting trust agreement which 
expired in 1915, became deadlocked on the composition of 
a new Board. A compromise was reached whereby both 
sides agreed that each name seven candidates and Pierre 
S. du Pont was empowered to name three neutral directors 
not connected with either Durant or the lending bankers. 
Pierre S. du Pont submitted the names of J. A. Haskell, 
who had been a vice-president of du Pont for many years 
[fol. 464] and now retired; John J. Raskob, Treasurer of 
du Pont; and Lammot Belin, his brother-in-law. These 
were accepted by both factions. Pierre S. du Pont was 
elected Chairman of the Board. 

Durant extended an invitation to Pierre S. du Pont and 
John J. Raskob to become members of the General Motors 
Finance Committee, which invitation was declined, and in 
October 1916 both declined chairmanship of that committee. 
In January 1916 Durant offered Pierre S. du Pont and 
Raskob the opportunity to exchange their General Motors 
holdings for Chevrolet Motor stock on the basis of five 
shares of Chevrolet for one share of General Motors, which 
offer was declined. Raskob stated ‘‘we were not sure he 
had control of the General Motors Company and being in 
the position of neutral directors, we might be charged with 
taking sides should we do anything which would tend to 
give one side or the other control of the Company.’’ (GTX 
119.) After it became clear in May 1916 that Durant, 
through Chevrolet Motors holdings in General Motors, had 
obtained control of General Motors, Pierre S. du Pont and 
Raskob availed themselves of the offer which Durant had 
held open for them, and as a result Pierre S. du Pont and 
Raskob became large holders in Chevrolet Motors which 
controlled General Motors. 

In August 1917, Pierre S. du Pont and Raskob accepted 
Durant’s invitation to become members of the General 
Motors Finance Committee, and Durant suggested that the 
‘‘Wilmington people, as he called it, take more stock and 
more interest in the General Motors Corporation.’’ (Pierre 
S. du Pont 1997) After Pierre S. du Pont and Raskob 
became members of the Finance Committee both saw a 
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‘*good deal’’ more of Durant and he talked freely to them 
about operations and finances of General Motors and plans 
for its future expansion. 

[fol. 465] Shortly prior to December 19, 1917, Raskob 
talked with Pierre S. du Pont with respect to a proposed 
company investment in General Motors. Raskob prepared 
a draft report in connection with this proposal which was 
reviewed and approved by Pierre S. du Pont and discussion 
was had between them regarding parts of the report. Ras- 
kob proposed to Pierre S. du Pont that he take on the pro- 
motion of such a plan with the du Pont directors and it was 
submitted in final form as a Report of the Treasurer to the 
Finance Committee of du Pont. On December 21, 1917 
the Executive and Finance Committees of du Pont ap- 
proved the acquisition of common stock in General Motors 
and Chevrolet Company in the amount of $25,000,000. 

General Industries, Inc., all of whose stock was held by 
du Pont, was formed to acquire the General Motors stock. 
By March 8, 1918 General Industries, Inc. had purchased 
approximately 23% of the common stock of General Motors 
and Chevrolet. During the next two vears the investment 
was increased to approximately $49,000,000 and in 1920 
du Pont owned approximately 23.96% of the outstanding 
stock of General Motors. 

The Raskob report submitted to the Finance and Execu- 
tive Committees of du Pont in connection with the proposed 
purchase of General Motors and Chevrolet stock summa- 
rized the following points in favor of a substantial invest- 
ment in the motor industry: 


**1, With Mr. Durant we will have joint control of 
the companies. 

2. We are immediately to assume charge and be 
responsible for the financial operation of the Company. 
This involves the direction of cash balances which will 
aggregate upwards of $25,000,000 and the handling of 
annual gross receipts aggregating $350,000,000 to 
[fol. 466] $400,000,000. From a financial standpoint, 
I feel that a consolidation of the financial divisions 
of the du Pont and General Motors Companies will be 
of tremendous advantage to us as well as to the Gen- 
eral Motors Company and is a thing to be sought and 
desired from our standpoint. 
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3. The du Pont Company, if the Class A stock is 
sold to the stockholders, will share in the profits of 
the industry to an extent equal to 120% on our invest- 
ment and will receive 14% in annual dividends thereon; 
or in the event of carrying Class A stock in our Treas- 
ury the dividend rate will be about 12.6% and will 
share in the earnings about 42% and this after paying 
$20,000,000 war taxes. 

4. Our purchase is on better than an asset basis. 

5. Our interest in the General Motors Company 
will undoubtedly secure for us the entire Fabrikoid, 
Pyralin, paint and varnish business of those com- 
panies, which is a substantial factor. 


Management 


Perhaps it is not made clear that the directorates 
of the motor companies will be chosen by Du Pont and 
Durant. Mr. Durant should be continued as President 
of the Company, Mr. P. 8. du Pont will be continued as 
Chairman of the Board, the Finance Committee will 
be ours and we will have such representation on the 
Executive Committee as we desire, and it is the writer’s 
belief that ultimately the Du Pont Company will abso- 
lutely control and dominate the whole General Motor’s 
situation with the entire approval of Mr. Durant, who, 
I think, will eventually place his holdings with us tak- 
ing his payment therefor in some securities mutually 
satisfactory. * * *’’ (GTX 124). 


[fol. 467] Announcement of the purchase was made in the 
annual report of du Pont to its stockholders as follows: 


‘‘ Announcement was recently made of the acquisition 
of a large interest in the General Motors Corporation 
and Chevrolet Motor Company. Though this is a new 
line of activity, it is one of great promise and one that 
seems to be well suited to the character of our organ- 
ization. The motor companies are very large custom- 
ers of our Fabrikoid and Pyralin as well as paints and 
varnishes.’’ (P. S. du Pont 2245). 


Raskob’s report, the testimony of Pierre S. and Irenee 
du Pont and Al the circumstances leading up to du Pont’s 
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acquisition of this substantial interest in General Motors, 
as shown e record, establish that the acquisition was 
essentially an investment. Its motivation was the pront- 
able em a ment of a large part of the surplus which du 
Pont ha available and uncommitted to expansion of its 
own business. 


The Government asserts that an agreement was made in 
1917 at or about the time of du Pont’s investment in Gen- 
eral Motors which bound the latter to purchase from du 
Pont substantially all of its requirements of products of 
the kind made by du Pont. It also argues that du Pont’s 
investment in General Motors was made with the purpose 
of using its alleged control of General Motors to require 
it to buy from du Pont. 

The principal basis for both of these contentions appears 
to be the portion of Raskob’s report wherein he stated: 


‘‘Qur interest in the Gencral Motors Company will 
undoubtedly secure for us the entire Fabrikoid, Pyra- 
lin, paint and varnish business of those companies, 
which is a substantiail factor.’”’ (GTX 124). 


[fol. 468] The Court has also considered in passing upon 
these contentions of the Government the testimony of 
Pierre S. and Irenee du Pont and other documents written 
at the time of or within a few years following the invest- 
ment. 

The Court finds on the basis of all of the evidence of 
record that no agreement was made in connection with 
du Pont’s investment in General Motors, or subsequent 
thereto, which bound the latter to buy any portion of its 
requirements from du Pont. Raskob’s report does not de- 
scribe any such agreement. Pierre S. du Pont was party to 
the preparation of this report and he testified that he had 
no knowledge of any such agreement. Irenee du Pont 
similarly testified that he knew of no such agreement. The 
Court believes it most unlikely that an agreement of the 
kind alleged by the Government would have been made 
without the knowledge of these two important officials. On 
the General Motors side, neither Sloan nor Pratt was ever 
advised of any such agreement though both occupied posi- 
tions under Durant in which they would be expected to have 
known of one had it existed. No document, either contem- 
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poraneous with the making of the alleged agreement or 
subsequently executed, makes reference even indirectly to 
an agreement of the kind alleged by the Government. The 
Court does not find in the actions over the years of du 
Pont’s executives or salesmen or General Motors pur- 
chasing personnel corroboration of the existence of the 
alleged agreement. 


The Court also finds based on all of the evidence of 
record that du Pont did not invest in General Motors with 


the purpose of restricting that company’s freedom to pur- 
chase in accordance with its own best interests. Du Pont 


a ht I Eh th A a hs | 


the record shows, never intended _ to preclude General 
Motors from dealing with suppliers of its choice, never 


[fol. 469] made any effort to so preclude General Motors, 
and did not limit General Motors’ purchasing freedom. 
Raskob’s reports and other documents written at or near 
the time of the investment show that du Pont’s representa- 
tives were well aware that General Motors was a large 
consumer of products of the kind offered by du Pont. Ras- 
kob, for one, thought that du Pont would ultimately get all 
that business, but there is no evidence that Raskob expected 
to secure General Motors trade by imposing any limitation 
upon its freedom to buy from suppliers of its choice. Other 
documents also establish du Pont’s continued interest in 


selling to General Motors—even to the extent of the latter’s 
entire requirements— 


but they similarly make no sugges- 
tion that the desired result was to be achieved by limitin 
urchasing freedom. On the contrary, a 
number of them explicitly recognized that General Motors 
trade could only be secured on a competitive basis. 


At the time of this investment, Pierre S. du Pont, Haskell 
and Raskob were members of the General Motors Board 
and after the investment two additional du Pont nominees 
were elected to that Board. In 1919 the Board was in- 


creased to twenty members and the du Pont nominees re- 
mained at six. 
















The Finance Committee consisted of seven members, five 
of whom were du Pont representatives—Pierre S. du Pont, 
Irenee du Pont, John J. Raskob, Henry F. du Pont, and 
J. A. Haskell. Mr. Raskob was appointed chairman. It is 
apparent, and it is admitted, that a majority of this com- 
mittee were officers and directors of du Pont. 
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The Executive Committee consisted of ten members, in- 

cluding one du Pont nominee, J. A. Haskell, with Durant 
as chairman and the other members consisting of manage- 
ment representatives. 
[fol. 470] The evidence establishes that following the 
period of this investment until 1920 du Pont and Durant 
jointly controlled General Motors and that du Pont, 
through its affiliation with Durant, assumed the responsi- 
bility for the financial operation of General Motors. 

During 1918 and 1919 General Motors acquired the assets 
of the Chevrolet Company, United Motors, which was an 
amalgamation of a number of accessory companies, the 
McLaughlin Buick properties in Canada, and a sixty per 
cent interest in Fisher Body Corporation. This expansion 
of General Motors had required the raising of new capital. 

The Board of Directors of General Motors in 1920, after 
a previous unsuccessful effort to raise the necessary addi- 
tional capital by an issue of seven per cent debenture stock, 
authorized an issuance of approximately 3,200,000 shares 
of new common stock to the common stockholders at $20 
per share. It was also decided that du Pont and Durant 
would turn over their stock subscription rights amounting 
to 1,800,000 shares to Nobel and Canadian Explosives, Ltd., 
since Durant and du Pont were reluctant to make any fur- 
ther investments. J. P. Morgan & Co. subscribed to 600,000 
shares of the new issue and one of its partners was named 
to the Board, together with representatives of Nobel and 
Canadian Explosives. The stock acquisitions of Nobel and 
Canadian Explosives were in large part taken over by du 
Pont at a later date. 

The evidence shows that this new issue was accompanied 
by the formation of a syndicate managed by J. P. Morgan 
to buy and sell General Motors stock and subscription 
rights for the purpose of supporting the value of General 
Motors stock in the market. During the Fall of 1920, 
Durant, through individual stock market operations appar- 
ently designed to support the market price, had become 
[fol. 471] indebted in the amount of $27,000,000 to various 
banks and brokerage houses for which he had pledged some 
2,700,000 shares of General Motors stock. These stock 
market investments by Durant were disclosed to Pierre S. 
du Pont and Raskob in November and alarm was felt as 
to the possible consequences in the event Durant failed 
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in the market. Du Pont Securities Company was organized 
to borrow $20,000,000 and take over Durant’s loans, pay 
his creditors and preserve for him a 40% equity in du Pont 
Securities stock, which was later exchanged for 230,000 
shares of General Motors stock. The new company had 
seven million dollars in cash and loaned 1,375,000 shares of 
General Motors stock to borrow the balance needed. Du 
Pont in 1921 authorized a bond issue in order to finance the 
transaction. 


The net result of the foregoing stock transactions was 
that du Pont owned, through du Pont Securities, the equiv- 
alent of 7,362,540 shares of General Motors stock at a 
cost of $75,581,259 and in addition owned directly 200,000 
shares acquired at a cost of $4,000,000; being the equiva- 
lent of approximately 38% of General Motors stock out- 
standing. 

In 1923 du Pont sold about 2,250,000 shares of General 
Motors stock (substantially the amount acquired through 
the 1920 stock transactions) to Managers Securities, a cor- 
poration organized by General Motors for the purpose of 
providing additional incentive to principal executives of 
General Motors. Du Pont began to surrender the voting 
right on this stock in 1930, and from time to time there- 
after surrendered such rights as holders of Managers 
Securities stock surrendered their stock and took down 
the underlying securities. By 1938 du Pont had sur- 
rendered the voting rights on all of this stock. It is ad- 
mitted that since the release of the voting rights to 
[fol. 472] such stock, du Pont has for many years owned 
10,000,000 shares, or approximately 23% of General Mo- 
tors common stock, and that the remaining shares in 1947 
were held by 436,510 stockholders, 92% of whom owned no 
more than 100 shares each and 60% owned no more than 
25 shares each. In 1950 a two for one split was effected 
resulting in du Pont holding 20,000,000 out of 88,000,000 
shares, which did not change the percentage of du Pont 
holdings. 

At the conclusion of the 1920 events Pierre S. du Pont be- 
came president of General Motors. He was urged to accept 
this position by the du Pont Finance Committee since du 
Pont had a large investment in General Motors to protect. 
In addition, the record discloses that he was urged to as- 
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sume the presidency of General Motors by the bankers, by 
Sloan, and by others in the management. 
Pierre S. du Pont held the presidency of General Motors 
until May 1923 when Alfred P. Sloan became president. 
During Pierre S. du Pont’s term of presidency significant 
and important changes were effected within General Mo- 
tors. These were: 


(1) A plan of reorganization for General Motors pro- 
viding for substantial autonomy of the operating divisions 
of General Motors. The evidence shows that Pierre S. du 
Pont presented to the Board a plan, originated by Sloan 
during Durant’s presidency, to decentralize the General 
Motors divisions. 


(2) Certain changes in management and in the personnel 
of the Executive Committee were made. Under Durant 
the ten man Executive Committee consisted of managers 
of the operating divisions. In 1921 the Executive Commit- 
tee was reduced to four members. They were Pierre S. du 
Pont, the President; Haskell and Sloan, heads of the Line 
and Staff Divisions; and John J. Raskob, Chairman of the 
[fol. 473] Finance Committee. This four man committee 
was enlarged to six in 1922 by the addition of Charles 
Fisher, a General Motors director, and C. S. Mott, also a 
General Motors man. Durant started a competing auto- 
mobile company and the question of loyalty on the part of 
some of the car division managers to Durant was one of 
the reasons for reconstituting the Executive Committee. 

The managers of the operating divisions became an Op- 
erating Committee under Haskell. Four out of five car 
division managers were appointed by Pierre S. du Pont, 
upon the recommendation of Sloan. Of the four replaced, 
two resigned and two were replaced as a result of disputes 
regarding contract rights under employment agreements 
made during Durant’s presidency. The four new managers 
recommended by Sloan had in each case been with General 
Motors for years and never had any connection with du 
Pont. Testimony of witnesses shows that the changes in 
managers were unrelated to the use of du Pont products. 

The Finance Committee of General Motors remained the 
same except the Durant vacancy was filled by Donaldson 
Brown, a former du Pont employee who was also a member 
of du Pont’s Finance Committee. 


TT 
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(3) A General Purchasing Committee was created in 
1922. This committee was created at the suggestion of 
Sloan in order to enable General Motors to set up ma- 
chinery for standardizing items and for coordinating pur- 
chases where two or more divisions used a common product. 
James Lynah, who left employment of du Pont in 1919 un- 
der ‘‘acrimonious’’ circumstances, was appointed secretary 
by Sloan and the committee was composed principally of 
purchasing agents of the General Motors divisions. It is 
this committee which in September 1923 with Lynah’s 
recommendation urged the adoption of a rule requiring a 
second source of supply for leather substitutes and rubber 
[fol. 474] coated fabrics which were being purchased in 
large quantities from du Pont. John L. Pratt, who was a 
du Pont employee from 1905 to 1919 when he resigned and 
went to work for Durant at General Motors, also became 
a member of this committee and was its chairman from 
1924 to 1929. 

(4) In 1918, during the Durant regime, at the suggestion 
of the du Pont nominees, General Motors initiated a bonus 
plan to outstanding employees. Before retiring as presi- 
dent, Pierre S. du Pont recommended that another plan be 
instituted providing for additional compensation to princi- 
pal executives of General Motors. 

Allotment of bonus awards was made by the Chief Execu- 
tive Officer of General Motors subject to the approval of 
the Finance Committee. This procedure was followed until 
1936 when a Bonus and Salary Committee of the Board 
replaced that function of the Finance Committee. 

In addition to these changes in General Motors, two im- 
portant discoveries affecting the automotive industry oc- 
curred. 

In the latter part of 1920 Edmund M. Flaherty, an em- 
ployee of du Pont, invented and carried to the commercial 
development stage a quick-drying, durable nitrocellulose 
lacquer, which was patented and called ‘‘Duco’’. 

The other was the discovery of tetraethyl lead. In 1918 
General Motors engaged in an extensive investigation into 
the nature and the causes of ‘‘knocking’’ in engines. In the 
General Motors laboratories chemical research under the 
direction of Charles F. Kettering and Thomas Midgely 
developed that the use of tetraethyl lead blended with gaso- 
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line in proper proportions constituted an effective anti- 
knock. It was further revealed that TEL, as it was called, 
was a scarce and expensive product, production of which 
{fol. 475] was extremely hazardous. General Motors dis- 
covered that TEL could be produced commercially from 
ethyl bromide. In 1922 General Motors and du Pont en- 
tered into an agreement under which du Pont manufac- 
tured TEL and it was distributed through a General 
Motors subsidiary organized to handle its marketing. 

The record shows that during the 1920 to 1923 period du 
Pont had a 38% interest in the stock of General Motors. 
Three of the six members on the Executive Committee and 
seven of the eleven members on the Finance Committee 
were du Pont men. Haskell, former sales manager and vice- 
president of du Pont, who was willing to undertake the 
responsibility of keeping du Pont informed of General 
Motors affairs during Durant’s regime, was Vice-President 
in Charge of the Operations Committee. 

The defendants have conceded that ‘‘during the period 
of P. S. du Pont’s Chief Executive Officership nominees of 
du Pont were thrust into positions of responsibility in 
General Motors which went beyond the financial supervi- 
sion which had been their earlier role’’. (D. P. Brief, 
p. 332) 

On April 24, 1923 Pierre S. du Pont informed the Finance 
Committee of du Pont of his desire to retire as president 
of General Motors and of his intention to recommend 
Alfred P. Sloan, Jr., as his successor. Sloan was a vice- 
president of General Motors and was in charge of the 
General Advisory Staff. He had been president of Hyatt 
Roller Bearing Company, one of the companies controlled 
by United Motors, which had been organized in 1916 by 
Durant. When General Motors acquired United Motors, 
Durant appointed Sloan as its president. The Finance 
Committee of du Pont adopted a resolution acquiescing in 
Pierre S. du Pont’s decision and expressing confidence in 
Sloan as his successor to the presidency. Thereafter, 
{fol. 476] Pierre S. du Pont informed the directors of 
General Motors of his intention to resign and of his recom- 
mendation of Sloan for president. 

On May 10, 1923 Sloan was elected president of General 
Motors and also was its Chief Executive Officer from 1937 





ORDERS ENFORCING ANTITRUST LAWS 119 


until 1946. William 8S. Knudsen was elected president May 
3, 1937 and served as such until September 3, 1940. In 
1941 Charles E. Wilson was elected President and also be- 
eame the Chief Executive Officer in 1946. Shortly after 
Sloan became president he was elected a director of du 
Pont. 


Board Members. 


On May 10, 1923 when Sloan became president, the 
Board consisted of thirty-two directors. The evidence 
shows that during the period of Sloan’s presidency and 
that of Wilson, the du Pont nominees on the Board never 
exceeded six. The total number of members of the Board 
between 1949 and February 1, 1953 did not exceed thirty- 
two and was not below thirty. 

Of the thirty-two directors when Sloan became president, 
sixteen were so-called management directors and only two 
of these had been connected with du Pont—Donaldson 
Brown and Haskell. The other than management directors 
were five bankers, three American industrialists, and two 
foreign industrialists. 

Sir Harry McGowan of Imperial Chemicals, William 

MeMaster of Canadian Explosives, Seward Prosser of 
Bankers Trust Co., Edward P. Stettinius of J. P. Morgan, 
William H. Woodin of American Car & Foundry, C. M. 
Woolley of American Radiator, and Owen D. Young of 
General Electric, all became members of the Board during 
the 1920 financing. There is no evidence that they were 
added at the suggestion of the du Pont nominees. 
[fol. 477] The defendants have admitted that in 1942 du 
Pont suggested additional directors who were neither man- 
agement nor du Pont nominees. At that time there were 
only three directors on the Board who were neither man- 
agement nor du Pont nominees. 

In July 1944 Carpenter wrote to Sloan urging selection 
of additional non-management and non-du Pont directors. 
Sloan testified he took the initiative in attempting to find 
qualified men who would be willing to serve. He also testi- 
fied that in such search he sought suggestions from other 
members of the Board, including du Pont nominees, and 
discussed generally with all Board members the sugges- 
tions received. 
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In 1943 Sloan wrote to Carpenter, who was a member of 
the General Motors Board, that in his search for ‘‘outside’’ 
directors, he was ‘‘against Bankers on Boards of industrial 
companies’’ and had therefore eliminated the suggestions 
of Henry C. Alexander, Vice-President of J. P. Morgan, 
and R. K. Mellon, President of Mellon National Bank, 
whose names hs:! bcen proposed by Carpenter some time 
previously. On January 8, 1948, five years later, R. K. 
Mellon was named to the Board of General Motors at the 
suggestion of Donaldson Brown. Mellon had by this time 
become ‘‘a very large stockholder in General Motors’’. In 
1949 at the request of Sloan, Alexander, the other banker, 
was added to the Board. Thus some period of time passed 
between Sloan’s indicated aversion to bankers on boards 
and the subsequent appointments. 


In addition, on December 18, 1944, Lammot du Pont wrote 
to Sloan regarding Bernard Peyton, a nephew of Eugene 
du Pont who owned 60,000 shares of du Pont common 
‘‘which is more than enough to give him a predominating 
interest in the affairs of that company and indirectly in 
[fol. 478] General Motors.’’ (GTX 1230). Lammot du 
Pont wondered if ‘‘this would be a suggestion for con- 
sideration from the standpoint of directorship in General 
Motors’’. Sloan’s reply admitted that neither he nor 
Donaldson Brown, to whom he spoke about Peyton, knew 
Peyton, and replied that if Peyton was the owner of a 
large block of du Pont common, involving indirectly sub- 
stantial ownership in General Motors, together with his 
past business experience as Vice President and Treasurer 
of New York Air Brake Company, he would be qualified. 
He further stated that if necessary he would make in- 
quiries regarding Peyton, but felt that since Lammot du 
Pont knew him no more was needed. In any event, Peyton 
never became a member of the Board. 

On December 10, 1945 Sloan wrote to Carpenter, then 
President of du Pont and a member of the General Motors 
Board, regarding the suggestion of Mr. Pratt to consider 
General Marshall as a member of the General Motors 
Board and indicated that he did not favor the suggestion. 
A reply came from Lammot du Pont, Chairman of the 
Board of du Pont and also a member of the General Motors 
Board, that he was not in favor of General Marshall’s 
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membership. On Sloan’s letter to Carpenter, there appears 
a handwritten notation of the name of ‘‘E. F. Johnson’’, 
and in the following month Johnson was elected a director 
of General Motors. Prior to his service with General Mo- 
tors, he was an employee of du Pont. 

On April 22, 1930, in an exchange of correspondence, 
Lammot du Pont agreed with Sloan’s suggestion that Mr. 
Bishop should not be re-elected a vice-president of Gen- 
eral Motors but thought he should be retained a director, 
and suggested further that Curtis C. Cooper, who had 
severed connections with the corporation, be dropped as a 
director. On May 1, 1930 Mr. Bishop was not re-elected 
(fol. 479] Vice-President but continued as a director, and 
Mr. Cooper was not retained as a member of the Board. 

In 1928, Raskob, while chairman of the General Motors 
Finance Committee, became Chairman of the National 
Democratic Committee in connection with the candidacy of 
Alfred E. Smith for President. Sloan testified he consid- 
ered it unsound for Raskob to manage a political campaign 
and at the same time continue as ‘‘unofficial’’ spokesman 
for General Motors because he felt it put General Motors 
in politics. Raskob differed with Sloan’s view and was sup- 
ported by Pierre S., Irenee, and Coleman du Pont. The 
episode resulted in Raskob’s resignation and also the resig- 
nation of Pierre S. du Pont as Chairman of the Board. 
Both, however, remained as members of the Board and the 
Finance Committee. Lammot du Pont succeeded Pierre S. 
du Pont as Chairman of the General Motors Board and 
held that position until 1937. 

Mr. Sloan testified that he discussed prospective direc- 
tors, particularly ‘‘outside’’ directors, with the entire 
Board. 

A majority of the directors have always been the nomi- 
nees of management. Sloan testified that management di- 
rectors were always nominated by him when they had 
achieved in the management hierarchy of the corporation a 
position which entitled or required that they be on one of 
the committees of the Board, and further that he never 
discussed these nominations with anyone except the man- 
agement group and after his recommendation their elec- 
tion was automatic. Sloan and Carpenter testified that 
no du Pont nominee ever objected to the number of man- 
agement directors which Sloan wanted on the Board. 
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Committees of the Board 


The Executive Committee, until merged with the Policy 
(fol. 480] Committee in 1937, dealt with operational man- 
agement problems. In May 1923 when Sloan became presi- 
dent of General Motors there were six members, three of 
whom were du Pont representatives, i.e, Pierre S. du Pont, 
Chairman of the Board, John J. Raskob, Chairman of the 
Finance Committee, and Donaldson Brown, a member of 
the Finance Committee. The membership of this commit- 
tee was increased to twelve during the period 1923-1934, 
and new members were added at the suggestion and request 
of Sloan. 

It is the Government’s contention that du Pont directly 
intervened in decisions touching on changes in the mem- 
bership of the Executive Committee and refer to the in- 
cident following the resignation of Raskob and Pierre S. 
du Pont from the Executive Committee. Irenee du Pont, 
then Vice-Chairman of the Board of du Pont wrote to Lam- 
mot du Pont, Chairman of the Board of General Motors, 
reminding him of the recommendations made by Pierre S. 
du Pont and Raskob for their vacancies—that Knudsen be 
placed on the Executive Committee for Raskob, Mr. Moo- 
ney in place of Mr. Mott, and possibly Walter Carpenter in 
place of Pierre S. du Pont. Knudsen was placed on the 
Executive Committee within three months; Mooney became 
a member of the Executive Committee some six years 
later; and instead of Carpenter, Lammot du Pont took 
Pierre S. du Pont’s place on that committee. Neither 
Knudsen nor Mooney was connected with du Pont. 

On April 22, 1930 Sloan received a reply from Lammot 
du Pont, then Chairman of the Board of General Motors, 
which approved of Sloan’s idea expressed in an earlier 
letter of abolishing the Operations Committee and of 
placing its members on the Executive Committee. Lammot 
du Pont went on to say this meant that Bradley, Grant, 
Hunt and Wilson, all of whom were vice-presidents, would 
[fol. 481] have to become members of the Executive Com- 
mittee and presumably would have to be elected directors, 
but added there was no reason why Glancey, Reuter and 
Strong, who were also vice-presidents, should be added to 
the Board. Some four or five years later, 1934 and 1935, 
Bradley, Hunt and Wilson were added to the Executive 
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Committee and to the Board. The others mentioned by 
Lammot du Pont never became directors. 

Lammot du Pont, Chairman of the General Motors 
Board, who had become a member of the Executive Com- 
mittee in 1930, resigned as a member in 1934. In this con- 
nection Sloan wrote to Lammot du Pont inquiring whether 
Lammot du Pont would like to have Carpenter elected in 
his place. The evidence shows that Carpenter did not go 
on the Committee and no one replaced Lammot du Pont. 
After his resignation, du Pont had no representative on 
the Executive Committee. Donaldson Brown remained a 
member of this committee. 


The Finance Committee until merged with the Policy 
Committee in 1937 dealt primar-ly with financial matters. 
In 1923 of the eleven members, seven were du Pont men. 
These were Pierre S. du Pont, Chairman of the Board of 
du Pont, [renee du Pont, President of du Pont, Lammot du 
Pont, Vice President and a director of du Pont, John J. 
Raskob, a director and member of the du Pont Finance 
Committee, J. A. Haskell, a vice-president and director of 
du Pont, H. F. du Pont, a director and member of the Fi- 
nance Committee, and Donaldson Brown, a director and 
member of the Finance Committee of du Pont. With the 
death of Haskell in 1923, the du Pont representation was 
reduced to six. The Finance Committee in 1923 with con- 
tinuing du Pont representation reflected the original under- 
standing with Durant that in financial matters the du Ponts 
would assume the primary responsibility. 

[fol. 482] In 1924 this committee was increased to twelve 


and eventually to fourteen. In 1927 Carpenter became a 
member of this committee. 


With the resignation of Raskob from the Executive Com- 
mittee and Chairmanship of the Finance Committee, Lam- 
mot du Pont, then President of du Pont and a director of 
General Motors, wrote to Sloan regarding the chairman- 
ship of this committee stating that he felt it was up to 
du Pont to make a nomination since du Pont ‘‘has always 
assumed the responsibility for the financial direction of 
General Motors’’ and suggested the appointment of Car- 
penter and, if not agreeable, Donaldson Brown. The rec- 


ord shows that Donaldson Brown succeeded Raskob as 
Chairman. 
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On May 3, 1937, the membership of the Finance Com- 
mittee was fourteen, seven of whom were du Pont repre- 
sentatives, i.e., Pierre S., H. F., Irenee, and Lammot du 
Pont, Raskob, Brown and Carpenter. The other members 
were Baker, Prosser, Sloan, Whitney, Morgan, Mott and 
Bradley. Sloan testified that most of the additions to this 
committee during the period 1923-1937 had been at his 
suggestion. 

In 1937 at the insistence of Sloan, the two committee 

operation was consolidated into the Policy Committee. 
Sloan testified that the change was desirable because ex- 
perience proved that the Finance Committee for some 
years prior to 1937 had dealt with problems which though 
financial in nature were operating problems as well. After 
some discussion, his recommendation was accepted and a 
Policy Committee which had complete authority to deal 
with broad policy questions was established. At this time 
Sloan resigned as President and was succeeded by Knud- 
sen. Sloan remained the Chief Executive Officer and Chair- 
man of the Board. 
[fol. 483] The one committee idea had been discussed 
with du Pont representatives. It was considered by the 
Finance Committee of du Pont and the committee was in 
favor of the objectives of the proposal, but misgivings 
were expressed with respect to the discontinuance of the 
Finance Committee without creating some body whose par- 
ticular function would be the handling of financial prob- 
lems. A proposed compromise plan was submitted which 
was not adopted. 

In connection with the 1937 reorganization, Lammot du 
Pont wrote to Carpenter reporting on a conference held in 
New York. Those present, including himself, were Alfred 
Sloan, Donaldson Brown, J. T. Smith, John Raskob, John 
Pratt and Pierre S. du Pont. At this conference it was 
agreed that the Board would be reduced to 28 omitting 
McGowan, H. F. du Pont, W. A. Fisher, Kaufman, Opel, 
Swayne, Woolley and Young; a Policy Committee would be 
appointed consisting of Bradley, Brown, Knudsen, Sloan, 
Smith, Wilson and three representatives of du Pont; and 
an Administrative Committee would be appointed with 
Wilson as Chairman. In addition it was agreed that even- 
tually Sloan should become Chairman of the Board and 
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Knudsen, President. Lammot du Pont stated that Sloan 
seemed so insistent on his one committee idea, which was 
concurred in by the others, that he felt any objections Car- 
penter or he had should be waived in view of the fact that 
some other man of financial experience from du Pont might 
be named on the Policy Committee. 

The record shows that during the life of the Policy Com- 
mittee, continued misgivings were expressed as to its 
efficacy. Sloan, Carpenter and Lammot du Pont exchanged 
correspondence with reference to the weaknesses disclosed 
by operating under the Policy and Administration Com- 
mittees. Sloan had reached the conclusion that the com- 
[fol. 484] mittee set up should be altered. In writing to 
Donaldson Brown Sloan stated ‘‘we put too many things on 
the Policy Committee that involve administration and do 
not confine their work sufficiently to broad questions of 
policy.’’ In addition, Sloan in his correspondence with 
Lammot du Pont stated that the General Motors Organiza- 
tional scheme of things was not adaptable to the same type 
of organizational set up existing in du Pont. A change in 
committee organization was effected in 1946 by a return to 
the two committee plan: one was the Financial Policy 
Committee and the other the Operations Policy Committee. 
Mr. Sloan testified as to the considerations evoking a re- 
turn to this system. He also testified that the reason cor- 
respondence evidence existed with the du Pont group and 
none with the management group of directors was that the 
management group was in the same office and these matters 
of organization changes were discussed orally with them. 

The Policy Committec always consisted of nine members. 
During the entire period of this committee the following 
du Pont officers and directors, not incuding Sloan, were 
members: Donaldson Brown, Carpenter and Lammot du 
Pont. The management members were Bradley, Sloan, 
Smith, Wilson and Knudsen, who was replaced by Hunt in 
1940 on the nomination of Sloan. The other member was 
George Whitney of J. P. Morgan. With the exception of 
Knudsen, the personnel of this committee remained the 
same throughout its life. 

In 1943 Sloan wrote to Lammot du Pont asking his re- 
action to the suggestion of Kettering as a member of the 
Policy Committee. Lammot du Pont did not favor the 
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suggestion and Kettering was not appointed. Testifying 
regarding this incident, Sloan stated that others agreed 
with Lammot du Pont, including himself after giving the 
subject further consideration. Sloan also testified that he 
[fol. 485] consulted with all the directors regarding the 
appointments to the Policy Committee. 

In 1946 with the change of committee organization, there 
were no du Pont representatives on the Operations Policy 
Committee. The Financial Policy Committee started with 
nine members and was later increased to ten. At no time 
during its existence were there more than three du Pont 
representatives on this committee. 

The evidence shows that since 1934, with the exception 
of Donaldson Brown, no du Pont representative was on 
the Executive Committee. Brown had been described by 
Sloan as a General Motors man although he was a former 
officer of du Pont, retained his membership on its Board 
and its Finance Committee when he went to General Mo- 
tors. Brown became a part of the General Motors organ- 
ization in 1921 when Raskob in a letter to Irenee du Pont, 
who was then President of du Pont, wrote that General 
Motors needed expert financial assistance and that the per- 
son selected should not only be a man of unquestioned 
ability but one who enjoyed the absolute confidence of the 
directors of du Pont, which now controlled General Motors. 
He recommended Donaldson Brown and stated that since 
the financial interests of both companies were so closely in- 
terwoven, Brown should be retained as a director and mem- 
ber of the Finance Committee of du Pont. Brown even- 
tually succeeded Raskob in General Motors and became 
chief financial advisor to its president. 


There is no evidence that Brown was active in commer- 
cial relations between du Pont and General Motors or that 
he ever did anything to encourage the use of du Pont 
products by General Motors. 

During the life of the Policy Committee, of a member- 
ship of nine, three, including Brown, were du Pont repre- 
[fol. 486] sentatives. There were no du Pont representa- 
tives on the Operations Policy Committee. 

On the Finance Committee, which was changed to the 
Policy Committee in 1937, there were seven du Pont repre- 
sentatives, including Brown, in a total membership of four- 
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teen. Of the ten members on the Financial Policy Commit- 
tee in 1946, three were du Pont representatives. Thus, 
numerically, the du Pont representatives were not in a 
majority on the governing committees of General Motors. 
The record shows that during 1941 du Pont was interested 
in the retention and placing of able personnel in the finan- 
cial department of General Motors. 

The participation of the du Pont representatives in the 
selection of General Motors directors and in determinin 
the organization of the board and the composition of its 
committees does not establish that du Pont has been the 
controlling force in the direction of General Motors affairs, 
or has been in a position to act as if it owned a majority 
of General Motors stock. The record shows consultation 
and conference, but not domination. Moreover, in all these 


matters Sloan has clearly been the leader and the dominat- 


ing influence and has largely determined the results. W 
a minimum of consultation with du Pont representatives 
he has selected the management. In large part, though with 
somewhat more consultation with du Pont, he has suggested 
the names of directors and led the discussion in that re- 
spect. Sloan’s testimony and the record as a whole are 
convincing that at all times he acted independently and 
steadfastly in the best interests of General Motors. 

The Court finds it highly significant that in all of the 
correspondence regarding General Motors directors the 
attitude of the suggested nominee toward du Pont was in 
no instance a consideration in his approval or disapproval. 
[fol. 487] Accordingly, the Court finds, based on all the 
evidence, that du Pont’s participation in the selection o 
General Motors directors and management does not estab- 
lish that it controlled General Motors or that it sought 
through such participation to place people in General Xo. 


ors who wou urthner du fFont's interestS as a supper 
oras a chemical manutacturer. 





Bonus Plans and Awards 


The record shows that in 1923 du Pont sponsored and 
supported the Managers Securities Plan. The idea had 
been suggested by Pierre S. du Pont, then President of 
General Motors, and the details, with some variations be- 
fore the final adoption, are set forth in a report prepared 
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by Raskob and Brown. This report was submitted to the 
du Pont Finance Committee and stated that Pierre S. du 
Pont’s interest in the plan caused the report to be made. 
The report stated that Pierre S. du Pont felt that the most 
effective manner of attaining maximum success in the con- 
duct of the affairs of General Motors was to interest its 
principal men as substantial stockholders or partners in 
the business, that du Pont with its large and controlling in- 
terest in General Motors would enhance the value of its 
own investment by the adoption of such a plan in General 
Motors and would retain the same control of General Mo- 
tors through owning two-thirds of the stock of General 
Motors Securities Company, plus the fact that ‘‘it will 
definitely tie up with us in the management and control of 
this huge investment the men in General Motors Corpora- 
tion who are definitely charged with the responsibility and 
success of the corporation.’’ (GTX 235). 

Managers Securities Corporation was organized by Gen- 
eral Motors to purchase 2,250,000 shares, or approximately 
one-third of the common stock of General Motors Securities 
[fol. 488] Company, the du Pont Company which held 
7,500,000 shares of common stock in General Motors. Du 
Pont from time to time surrendered voting control of the 
2,250,000 shares until 1938 when the successor corporations, 
General Motors Securities, was liquidated. 


In the course of evolving this additional compensation 
plan, the evidence shows that Irenee du Pont had certain 
objections and suggested that the stock for Managers Secu- 
rities be procured through circularization of General Mo- 
tors stockholders. Mr. Laffey, Chief Counsel for du Pont, 
advised [renee du Pont that a direct sale of the stock to 
General Motors would have incurred a federal capital gains 
tax. Irenee du Pont testified to this as one of the consider- 
ations for the plan ultimately adopted. The plan originally 
proposed by Raskob and Brown, and objected to by Irenee 
du Pont, was retained and du Pont supplied the stock which 
was the sole asset of Managers Securities. The Managers 
Securities common stock was sold to General Motors and 
resold by it to about eighty of its executives. 

General Motors agreed to pay Managers Securities 5% 
of its earnings annually, plus $2,000,000 per year, after 
deducing 7% on invested capital. Prior to Managers Secu- 
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rities, General Motors had annually set aside 10% of its 
earnings, after deducing 6% on invested capital, for the 
bonus fund. With the creation of Managers Securities, one- 
half of the 10% previously set aside tor the bonus plan, 
or 5%, was allocated to Managers Securities for distribu- 
tion in Class A stock, having a par value of $100, and 
Class B stock, having a par value of $25. Sloan testified 
that the Class A, five million par value stock of Managers 
Securities was not entirely allotted to executives, a reserve 
being held so that in subsequent years the allotment to 
Managers Securities was reduced below 5%, the balance 
going to the bonus fund. The Class B stock of Managers 
{fol. 489] Securities received the dividends earned by 2,- 
250,000 General Motors common purchased by Managers 
Securities from du Pont. 


The executives purchasing Managers Securities stock 
paid one-seventh of the purchase price in cash and the 
balance was paid on a deferred payment basis out of future 
bonuses and out of the earnings of the stock purchased. 

The Board of Directors created a committee which was 
empowered to designate the employees of General Motors 
who were to participate in the Managers Securities stock. 
This committee consisted of three members—Pierre S. du 
Pont, Chairman of the Board, and two other directors, 
Seward Prosser of J. P. Morgan, and Arthur G. Bishop, 
President of a Flint, Michigan, bank. 

Sloan testified the stock allotments were made and deter- 
mined by the special committee, then submitted to him as 
Chief Executive Officer for consideration and recommenda- 
tion in the way of changes in the allotments. The initial 
awards of Managers Securities stock were made November 
22, 1923 when Pierre S. du Pont wrote to the two other 
members of his committee making suggestions as to the dis- 
tributions of stock. Sloan testified that the original allot- 
ment by the committee was made before submission to him, 
that Exhibit GM 30 contained the final allotment after sub- 
mission to him, and showed the changes he had made. 

Pierre S. du Pont testified the general method followed in 
bringing to the Special Committee recommendations for 
allotments for General Motors personnel of Managers 
Securities stock was that allotments were initiated by 
heads of the different departments of General Motors in 
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a recommendation to the president of the corporation, 
who expressed his opinion thereon and passed the entire 
recommendation to the committee of three and so far as 
he knew no recommendation was changed by the commit- 
[fol. 490] tee after it came from Sloan. Sloan testified 
that bonuses were distributed by the Chief Executive Of- 
ficer of the corporation whose recommendations went be- 
fore the Finance Committee for approval. He further 
testified that although the chief executive officer had juris- 
diction so far as the higher executives of the corporation 
were concerned, their compensation came through Man- 
agers Securities and he made no allotments to the higher 
officers since it was automatic and determined by the Spe- 
cial Allotment Committee. With respect to the operation 
of the bonus plan, he stated that although the responsi- 
bility rested with the chief executive officer he could not 
determine the allotments in the lower echelon of authority. 
A certain amount was allocated to a division and the chief 
executive of the division was the responsible agent in dis- 
tributing the bonus within that division. He then sub- 
mitted his recommendations to the chief executive officer 
who in turn submitted them to the Finance Committee 
until the year 1936 and thereafter to the Bonus and Salary 
Committee. Sloan testified that he could not remember 
any instance where the recommendations so made were 
changed by the Finance Committee or the Bonus and Sal- 
ary Committee. 

In 1923 the Finance Committee of General Motors, which 
received the recommendations of the Chief Executive, and 
the heads of the divisions, still reflected the original under- 
standing with Durant that in financial matters du Pont 
would assume primary responsibility. Du Pont had six 
representatives in a total membership of eleven. After 
the membership was increased to fourteen in 1923, there 
were six du Pont representatives. 

For the years preceding 1941 there are no records of the 
personnel of the Bonus and Salary Committee which re- 
placed the function of the Finance Committee in connection 
{fol. 491] with the compensation plan. From 1941 to 1948, 
Government Exhibit 276 shows that of the five directors 
constituting this committee, the majority were du Pont 
representatives. They were W. S. Carpenter 1941-1944; 
H. B. du Pont 1944-1948; John J. Raskob 1941-1945; 
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Echols 1946-1948; and Lammot du Pont 1941-1945, who 
was also its chairman during that period. The other mem- 
bers were John L. Pratt 1941-1946; George Whitney 1941- 
1948; and E. F. Johnson 1947-1948. Carpenter suggested 
his position on the Bonus and Salary Committee in 1944 
be taken by H. B. du Pont and added that this would give 
H. B. du Pont ‘‘an excellent opportunity to better familiar- 
izing himself with the personnel’’ of General Motors. 
(GTX 210). 

Mr. Sloan and Pierre S. du Pont testified that in the al- 
locations made no consideration was given to the purchas- 
ing practices or attitudes of any executives toward du 
Pont. 

The Managers Securities Plan as submitted and ap- 
proved by the General Motors stockholders gave the cor- 
poration an irrevocable option to repurchase all or any 
part of the Class A or B stock and provided that the 
Finance Committee make a yearly review of the recipients 
of stock for the purpose of determining whether their 
stockholdings were disproportionate to the service being 
rendered, and providing for repurchase of stock in the 
event it was so found. 

The Managers Securities Plan was terminated in 1929 
because with the increase in the number of executives it 
was felt ‘‘something had to be done to broaden the scope 
of the plan.’’ On January 1, 1930 a new seven year plan 
was developed and General Motors Management Corpora- 
tion was organized. Du Pont did not provide any of the 
stock for this new corporation. Upon the expiration of 
the Management Corporation plan in 1938, General Motors 
[fol. 492] reverted to the old Bonus Plan as the sole ve- 
hicle for rewarding its personnel. 


The Court finds no evidence that any action taken by du 
Pont representatives with respect to the compensation of 
General Motors executives was intended to a those 
executives to deal with du Pont or to refrain from dealin 
with du Pont competitors. Nor is there evidence of any 
instance in which a General Motors executive favored du 
Pont out of consideration for the latter’s sale of stock to 
Managers Securities Company or out of deference to the 
position of du Pont representatives on the General Motors 
board. 

Du Pont for many years has had supplemental compen- 
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sation plans in various forms. Pierre S. and Irenee du 
Pont testified that they believed strongly that manage- 
ment should share in the success of a company and should 
participate in its earnings as owners. Their sponsorship 
of the Managers Securities Plan was no more than the 


application to General Motors of a business principle the 
my Ton racticed. 
The record shows that some du Pont representatives did 


participate in the determination of the allotments under 
the Managers Securities plan and the bonus awards. There 
was opportunity, therefore, for them, in passing judgment 
on such matters, to attempt to further du Pont interests 
as a supplier of General Motors and as a chemical manu- 
facturer. However, there is no evidence that any of them 
made any such attempt. The witnesses who testified and 
who would have been parties to such efforts vigorously 
denied the Government’s charges. The Court refers to 
Pierre S. du Pont, [renee du Pont, and Carpenter. A num- 
ber of other executives who were witnesses such as Sloan, 
Kettering, Pratt, Lawrence Fisher, Lynah, and Wilson are 
[fol. 493] among those who would have been ‘‘influenced’’, 
if the Government’s contention is correct. These men, the 
record shows, acted at all times solely in the best interest 
of General Motors. 

The record as a whole and the findings made in the 
previous sections of this memorandum support these fur- 
ther findings on the issue of the alleged control of General 
Motors. 

After the dramatic collapse of Durant and the ensuing 
financial crisis when du Pont representatives were thrust 
into positions of responsibility in General Motors, and 
after General Motors had been rescued from that crisis, 


du Pont’s influence and position in General Motors de- 
clined radically. During the twenties, a force of consider- 
able strength arose in General Motors that was important 
in determining any question of control. This force was the 
management, headed by such a forceful and resolute char- 
acter as Sloan and including such positive personalities 
as Kettering, the Fisher Saat Esra, Knudsen, Pratt Brown, 
and Wilson. 

More than a quarter of a century has passed since the 
twenties, and the strength and standing of the manage- 
ment have continued to increase and improve. The du Pont 
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representatives who had originally been interested in Gen- 
eral Motors have died or retired. These developments are 
reflected in the contemporaneous documents, the changes in 
the membership of the board, the various committees of 
the board, and in the testimony of Sloan and other 
witnesses. 


Irrespective of what its position may have been before 
and during the Durant crisis, since the 1920’s du Pont has 
not had, and does not today have, practical or workin 
control of General Motors. On the basis of all of the evi- 


ence the Court finds as a fact that du Pont did not an 
could not conduct itself, for the past 2» years, as thou h 


it were the owner of a majority of the Genera otors 
stock. 


[fol. 494] The Government cross-examined Sloan respect- 
ing GTX 1307 which shows the percentage that the du 
Pont stock voted at the annual General Motors stock- 
holders meetings bears to the total stock voted at such 
meetings. Counsel for the Government sought to obtain 
from him an admission or concession that du Pont’s block 
of stock was at all times sufficient to prevail at a stock- 
holders meeting. Sloan’s position was that he did not 
believe one could tell what would happen if there was a 
conflict at a stockholders meeting. He pointed out that, 
for instance, in the year 1932 there were 17 million shares 
which were not represented at the meeting and further 
stated that, if there had been a contest for directors, there 
would have been a much larger representation than 26 mil- 
lion shares. His conclusion was that he did not think that 
anyone could tell how that large representation would vote 
because it would depend upon the issue that caused a par- 
ticular conflict. He further stated that the stockholders 
owning those shares would be guided by the record of Gen- 
eral Motors Corporation with respect to the advancement 
of its competitive position, its earnings, and its dividends. 

Sloan testified that at no time had there been a contest 
over the selection of directors. He said that while it was 
true that the du Pont block of stock represented over 51% 
of the stock at certain of the meetings he emphasized 
that it was not 51% of all the stock entitled to vote. In 
this connection he said: 


‘*In ease of conflict you immediately—the interest 
you arouse and all that, and the issues that are put 
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before the stockholders, would mean that a much larger 
percentage of the stockholders would come into the 
meeting, and that would dilute in a way the du Pont 
interest. So I can’t just say what would happen. * * * 
It would depend, as I say, upon a lot of circumstances 
that I can’t evaluate.’’ (3087) 


[fol. 495] The Court finds the testimony of Sloan on this 
question of control both reasonable and persuasive. 
There is a substantial failure of proof that du Pont 
controlled General Motors, even though it was voting at 
imes o of the stock voted at a stockholders meeting. 
ie testimony is that there was such satisfaction with the 
management and operation of General Motors that a large 
number of stockholders did not choose to vote their stock 
and made no protest with respect to the management of the 
company or the actions of the Board of Directors. It is 


entirely conjectural whether or not du Pont by its stock 
Ownership could control 11 there had been a contest. 


United States Rubber Company 


It is admitted that in June 1927 the defendant individ- 
uals, together with Henry B. du Pont, Lammot du Pont 
Copeland and certain other members of the du Pont family 
and their close business associates formed a syndicate to 
purchase United States Rubber stock. It is the Govern- 
ment’s contention that the syndicate’s acquisition of this 
stock stemmed from a scheme to bring United States Rub- 
ber into the alleged conspiratorial plan involving General 
Motors and the du Pont Company. United States Rubber 
Company at this time was one of the largest manufacturers 
of rubber products in the United States. 

In 1913 Irenee du Pont purchased 400 shares of United 
States Rubber common as a personal investment. He tes- 
tified he made this initial investment through his confidence 
in a former fraternity brother, Raymond B. Price, who had 
invented a rubber reclaiming process which was sold to 
United States Rubber, and because he ‘‘was quite aware of 
the peculiar properties of rubber’’ and felt a ‘‘ rubber com- 
pany ought to be a good growing business.’’ He later in- 
[fol. 496] creased his holdings to 12,000 shares and the 
extent of his investment from 1913-1926 is set forth in 
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GTX 1029. During this same period, Lammot du Pont had 
also invested in United States Rubber common without 
the knowledge of his brother, Irenee. 

Irenee du Pont testified as to the background, the reasons 
and circumstances which caused the formation of the syndi- 
cate to buy United States Rubber stock. He stated that in 
1927 the stock took a very ‘‘sudden nosedive’’, but the stock 
of other rubber companies remained firm; that he believed 
the drop in price was due to the fact that ‘‘somebody knew 
the position of the United States Rubber Company was 
not what it ought to be; that there had been mismanage- 
ment somewhere, and somebody wanted to get out of it and 
get into something else’’; that the United States Rubber 
balance sheet showed excessive accounts receivable, and 
excessive inventories, materials, supplies, and finished prod- 
ucts which he thought indicated incompetent financial man- 
agement. However, he thought this was a good time for 
a profitable investment in United States Rubber, but since 
it would have required a larger investment than he could 
properly go into alone, he discussed the formation of a 
syndicate to purchase United States Rubber stock with his 
brother-in-law, William Winder Laird. He testified that 
he and Laird were of the opinion that if they could get a 
group to purchase a large block they would establish pres- 
tige with the management and be in a position to make sug- 
gestions and offer criticisms. 

Without discussing the identity of the syndicate mem- 
bers with Irenee du Pont, Laird drew a syndicate agree- 
ment. With the exception of Raymond Price and Henry 
Davis, who were solicited by Irenee du Pont, Laird solicited 
the other ten members of the first syndicate who were, in 
the main, clients of Laird’s brokerage firm. 

(fol. 497] Irenee du Pont wired Raymond Price on June 
17, 1927, as follows: 


‘*Would you join syndicate to buy contro] your 
former company.’’ (G@TX903). 


He also sent him a letter reciting the fact that it would 
be a good plan to organize a syndicate to acquire control. 
Price accepted the invitation. On June 30, 1927, Irenee 
du Pont wrote inquiring whether Price would return to 
United States Rubber if ‘‘we should succeed in getting a 
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large block and had a voice in the management’’. (GTX 
906). Irenee du Pont testified this invitation to Price was 
not to replace anybody with him, since they ‘‘were backing 
the management, not through revamping the management’’ 
but supporting the management with the best advice. He 
stated that the syndicate thought the company would be 
impressed by the weight of a large stockholder, would get 
the matter ‘‘cleaned up’’ and as a result the company as a 
whole would prosper. 

The syndicate agreement dated June 30, 1927 recited that 

the purpose was to acquire common stock in ‘‘quantities 
sufficient to give practical control, or at least a voice in the 
management’’. There were twelve persons in the syndicate 
at its inception. With the exceptions of Price and Henry 
Davis, all were stockholders in Christiana Securities and 
four—Irenee, Lammot and H. B. du Pont and W. W. Laird 
—who subscribed for over half of the amount were Dela- 
ware stockholders. Six of the subscribers were directors 
of the du Pont Company and the rest, with the exception 
of Price and Davis, were members of the du Pont family. 
At this time Irenee du Pont was Vice-Chairman of the 
Board of du Pont and Lammot du Pont was its President. 
Both were serving on the Finance Committees of General 
Motors and the du Pont Company. 
(fol. 498] A report, addressed to Mr. Laird and presum- 
ably undertaken at his suggestion, was submitted on Au- 
gust 4, 1927 by Mr. Lytle on the problems and potentiali- 
ties of United States Rubber. It was brought to Irenee du 
Pont’s attention and he testified that it confirmed his views 
of the problems besetting United States Rubber. 

A second syndicate was formed September 2, 1927 after 
the first syndicate had purchased 97,750 shares of United 
States Rubber stock. The second syndicate was formed in 
order to admit six additional subscribers. Among them 
was Pierre S. du Pont, who was Chairman of the Board of 
du Pont and General Motors, a member of the Executive 
Committee of General Motors, and also a member of the 
Finance Committees of du Pont and General Motors. With 
the exception of H. S. Meeds, Jr., the additional sub- 
scribers were Christiana or Delaware stockholders. 


By December 9, 1927 the syndicate had purchased 154,750 
shares of common stock, or 11% of the 1,379,503 total out- 
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standing shares, both preferred and common, since both 
had voting rights. Of the 154,750 shares, the defendant 
individuals and members of the du Pont family, all of 
whom were stockholders in Christiana or Delaware, held 
149,500 shares and the balance of 5,250 shares was held by 
Henry Davis, Raymond Price, and H. 8S. Meeds. 

In December 1927 the syndicate operation was closed and 
some 154,000 shares of United States Rubber common were 
distributed to the syndicate members. Irenee du Pont tes- 
tified that because they already had the ear of management 
there was no further need for the syndicate. In connection 
with the syndicate dissolution, H. B. du Pont wrote to 
Irenee and Lammot du Pont and other members on Decem- 
ber 30, 1927 suggesting a voting trust of the syndicate stock 
be formed. On January 25, 1928 Henry B. du Pont, in writ- 
[fol. 499] ing to Pierre S. du Pont, indicated that all the 
members of the syndicate approved the idea and it was 
agreed that the trustees—Irenee and H. B. du Pont and 
H. S. Meeds—were to receive the stock from the syndicate 
members, deposit it in a box at the Wilmington Trust Com- 
pany, and vote the stock as they saw fit. Irenee du Pont 
testified the reason for this procedure was to reassure 
Seger, then President of United States Rubber, that the 
investment by the group was not for speculation and also 
to make it possible to vote the stock as a unit. 

In December 1929 after the termination of the second 
voting trust, Rubber Securities Company was organized 
by the syndicate members. Irenee du Pont had written to 
the syndicate members the month preceding that Mr. F. B. 
Davis, Jr., President, Mr. William de Krafft and Mr. Henry 
Davis, Directors of United States Rubber, were willing to 
undertake to organize a company to be known as Rubber 
Securities Company with a capital of 110,000 shares for the 
purpose of centralizing control of certain stock of United 
States Rubber. The syndicate stock of 254,300 common 
shares was to be sold at $26.50 to Rubber Securities; Rub- 
ber Securities stock was to be issued and subscribed to by 
such of the syndicate members who cared to subscribe in an 
amount equal to $29.50 for each share of United States 
Rubber common. This sale of syndicate stock to Rubber 
Securities permitted the members to crystalize a tax loss 
since the stock had been purchased at $40.50 per share. 
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Thus, H. 8. Meeds, Jr. wrote to Irenee and Lammot du Pont 
on December 14, 1928 proposing the formation of a corpo- 
ration with a view of taking advantage of such losses and 
expressing the belief that a corporation would offer a 
better means for ‘‘concerted action of the several interests 
involved’’ and suggested a Delaware corporation be formed. 

In connection with the formation of Rubber Securities, 
[fol. 500] Irenee du Pont invited Cyrus Eaton, a banker, 
to join in the purchase of Rubber Securities stock and sell 
his United States Rubber shares to Rubber Securities. It 
appears from the record that Eaton, through Continental 
Shares, had about 100,000 shares of United States Rubber 
stock. Irenee du Pont testified that he thought it would be 
a very good thing to have him ‘‘definitely working with us 
rather than against us.’’ Eaton refused the invitation. 

The idea of centralizing the stock holdings of the syndi- 
cate members was one of the purposes for the creation of 
the new corporation. This is shown by both the record and 
testimony of Pierre S. du Pont. 

Rubber Securities issued 106,335 shares of stock. A total 
of 101,146 shares was held by the members of the du Pont 
family; 80,930 shares were held by Delaware stockholders, 
and 5,159 shares were held by others who were not stock- 
holders in Delaware or Christiana. Thus, 95% of Rubber 
Securities stock was held by Delaware and Christiana stock- 
holders. Rubber Securities Company in December 1929 
held 314,000 shares of United States Rubber common and 
46,000 shares of preferred, or about 17% of the voting stock 
of 2,107,915 shares. It is admitted that this stock was 
voted as a unit at United States Rubber stockholders meet- 
ings. 

The stock of Rubber Securities was closely held and kept 
intact until November 13, 1937 when, in anticipation of its 
dissolution, its stockholders received United States Rubber 
preferred and common stock on an approximate pro rata 
exchange for Rubber Securities stock. The reason for the 
dissolution of Rubber Securities, which was completed by 
December 1, 1938, was stated by Irenee du Pont to be a 
feeling among the stockholders that they would like to have 
something of tangible value on the stock exchange that they 
could borrow on as collateral and, further, the need for 
holding the group together had disappeared because they 
[fol. 501] had the ear of management. 
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After the dissolution of Rubber Securities, the holdings 
of United States Rubber stock were held by individuals 
and members of the du Pont family. These holdings have 
remained substantially intact since the dissolution of Rub- 
ber Securities. On June 30, 1949 the members of the du 
Pont family held a total of 324,516 shares of United States 
Rubber common, or 18% of a total of 1,761,000 shares, 
and 75,619 preferred, or 11%, of a total of 651,000 shares. 
The record shows that there were 14,000 other stockholders 
in United States Rubber besides the holdings above de- 
scribed. United States Rubber has introduced evidence 
showing that from 71.7% to 76.8% of United States Rubber 
stockholders were represented at the annual stockholders 
meetings for the years 1947-1949. At no time subsequent 
to the dissolution of Rubber Securities have the members 
of the du Pont family held more than 17% of the United 
States Rubber voting stock. 


Irenee, Lammot and Henry B. du Pont transferred large 

blocks of their original holdings of Rubber Securities stock 
to trusts for the benefit of their children wherein the Wil- 
mington Trust Company was designated as the trustee. On 
June 30, 1949 the Wilmington Trust Company held ap- 
proximately 150,425 shares of United States Rubber com- 
mon and 17,736 shares of United States Rubber preferred 
in the various trusts so established. Thus, almost one- 
half of the family holdings in United States Rubber com- 
mon stock are held by the Wilmington Trust Company, as 
trustee. Most of the trust agreements provided that stock 
in the corpus of the estate may be voted by the trustee only 
with the advice and consent of a designated Advisor. 
Twenty-one of these trusts are listed in Appendix A to 
the Amended Complaint. 
[fol. 502] In this connection the Government asserts that 
the Wilmington Trust Company is controlled by the du 
Pont family and this control directed the voting of shares 
of United States Rubber held by Wilmington Trust as 
trustee. 

George Edmonds, President and Director of the Wilming- 
ton Trust Company, testified that the provisions regard- 
ing the holding and voting of securities underlying the 
trusts were entirely usual and in common use throughout 
the country; that specific or ‘‘blanket’’ approval by the Ad- 











140 ORDERS ENFORCING ANTITRUST LAWS 


visor to vote all the stock in a particular trust in favor of 
the management, provided there is no dispute, is required 
before the trustee will vote the stock; that where there is no 
contest for election of directors or other controversial ques- 
tion, the trustee follows the policy of voting for the man- 
agement. 


The members of the du Pont family hold 31,590 shares of 
voting stock in Wilmington Trust, and Christiana Securi- 
ties holds 7,210 shares, constituting 24% of the total 161,150 
shares of outstanding Wilmington Trust stock. The Raskob 
report lists the Wilmington Trust under the heading of 
‘*du Pont control’’. The government has introduced GTX 
3 and 1276 to show that members of the du Pont family 
and their close associates have been and are directors of 
Wilmington Trust. As of June 1949, the board of Wil- 
mington Trust consisted of twenty-two directors, seven 
were members of the du Pont family and three were their 
close associates. 


Kuhn, Loeb & Co. had been issuing bankers for United 
States Rubber since 1917 and had been underwriters for 
about twelve issues of United States Rubber securities be- 
fore 1927. It was in connection with the 1917 financing 
that Seger became a director in United States Rubber on 
recommendation of Kuhn, Loeb. 


(fol. 503] Beginning in October 1927 Irenee du Pont had 
a series of meetings with Charles B. Seger, whom he met 
for the first time in July and who was the President and 
Chairman of the Board of United States Rubber. Irenee 
du Pont testified that the first time he met him, Seger 
inquired whether he had called to obtain his resignation. 
Irenee du Pont replied that they had bought into United 
States Rubber to support him and give what assistance 
they could to effect an improvement in the financial setup 
of the corporation. He also testified that he was favorably 
impressed with Mr. Seger and that he felt reassured that 
conditions would improve with guidance from some one 
who had been ‘‘through the mill’’ in similar problems. He 
sent Seger a copy of the Lytle report and a copy of the 
du Pont bonus plan, with the suggestion as to the latter 
that Seger see John J. Raskob, who had no interest in 
United States Rubber, regarding his views on United States 
Rubber adopting some.such plan. 
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When the syndicate made its investment Irenee du Pont 
at a meeting with Wiseman and Schiff of Kuhn, Loeb & Co., 
subsequent to his meeting with Seger, informed Kuhn, 
Loeb of the syndicate investment in United States Rubber 
and asked for their cooperation in improving its financial 
management. At Schiff’s suggestion, Irenee du Pont and 
the Kuhn, Loeb representatives met with Seger. Lrenee 
du Pont offered to help Seger solve United States Rub- 
ber’s problems of excessive accounts receivable and inven- 
tories. Seger appeared receptive to the views expressd at 
these meetings. 

After the meetings with Irenee du Pont, Seger invited 
him to become a member of the United States Rubber 
Board but he declined for the reason he did not want to 
undertake the burdens and feared the presence of a du 
[fol. 504] Pont name on the Board might mislead the pub- 
lic as to the value of United States Rubber stock. 

Early in 1928 when the price of crude rubber dropped 
from forty cents to twenty cents a pound, United States 
Rubber having a large inventory was faced with a possible 
inventory loss of almost two million dollars. This drop in 
the price of rubber reduced the value of the company’s 
assets below the point at which payment of dividends was 
permitted under the terms of one of its note indentures, 
and the decline in the value of its assets made it imperative 
to conserve the company’s cash for meeting approaching 
maturities on its borrowings. 

Wiseman and Irenee du Pont testified that Seger was re- 
luctant to recommend that no dividend be paid, but was 
eventually persuaded by Kuhn, Loeb to recommend to the 
Board that no dividend be declared. Seger, in a letter to 
the stockholders on April 5, 1928, explained the action 
of the company and stated that ‘‘except for the limita- 
tions imposed by the Indenture’’ there was no reason why 
the dividend should not have been declared at this time. 
Wiseman testified that Seger’s reluctance to recommend 
non-payment of the preferred dividend strengthened the 
Kuhn, Loeb view that Seger needed help in running the 
company. 

During the Spring and Summer of 1928 the price of 
crude rubber continued to decline and the company’s loss 
of inventory value, plus a twenty million dollar indebted. 


418660 59 10 
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ness, created concern among its creditors and it was feared 
that a receivership might result. 

In April 1928 Lewis L. Strauss of Kuhn, Loeb prepared 

a plan for the issuance of new common stock by United 
States Rubber. Irenee du Pont also regarded the raising 
of new capital necessary. Seger, however, took no action 
regarding it. 
[fol. 505] In the Summer of 1928 the syndicate sold 
27,600 shares of United States Rubber stock at a loss. 
Irenee du Pont testified the sale was made by the syndicate 
members for the reason that they suspected there might be 
a receivership and ‘‘that we had better sell some of the 
stock and reduce our commitments’’. In October 1928 the 
Guaranty Trust Co. threatened to cut off its credit to 
United States Rubber and several other banks expressed 
concern to Kuhn, Loeb about the continuance of credit to 
the company. Seger was finally persuaded that it was 
necessary to raise new capital, and at his request in Octo- 
ber 1928 Kuhn, Loeb drafted another plan for the issuance 
of common stock. The issue of 728,412 shares of common 
was to be offered to the existing common stockholders on a 
share for share basis. Kuhn, Loeb invited other banking 
and brokerage firms to participate in the underwriting, in- 
cluding Laird, Bissell & Meeds, who were included at the 
request of Irenee du Pont. 

Sir William Wiseman testified that as early as 1927, 
Kuhn, Loeb had come to the conclusion that Seger should 
be replaced as President because of his poor health, his 
difficulty in reaching decisions on pressing problems, and 
for the reason that United States Rubber was making a 
poor showing in comparison with its leading competitors. 

Irenee du Pont, in November 1928, wrote the members 
of the syndicate informing them of the decision for the 
new issue of stock and suggesting that in order to improve 
the management the Board be enlarged by three additional 
members and to fill the two vacancies; that these appointees 
should be two from Kuhn, Loeb, two from the syndicate, 
and the proposed new president. In December 1928 Roger 
Winthrop and Sir Wiseman of Kuhn, Loeb, and Henry 
Davis, for the syndicate, were elected members of the 
Board. In addition, it was contemplated that these mem- 
[fol. 506] bers of the Board would become members of the 
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Finance Committee. Irenee du Pont testified that the de- 
cision to replace Seger as president became necessary be- 
cause nothing had been accomplished to improve the weak 
financial structure of the company, and because of his 
unrealistic attitude in the dividend controversy and the 
new stock issue. 

With the exception of H. F. and H. B. du Pont, all of 
the syndicate members decided to subscribe to the new 
stock issue. H. B. du Pont testified he was discouraged 
over the prospects of United States Rubber and did not 
wish to risk more capital in the company. 

In the underwriting of the new common stock issue, 
Kuhn, Loeb allotted to Laird, Bissell & Meeds a 20% par- 
ticipation which was approximately the percentage which 
the syndicate members held in the common stock of United 
States Rubber. Wiseman testified this was a common 
arrangement. Thereafter, Laird, Bissell & Meeds and the 
syndicate members had an agreement whereby the syndicate 
members would receive a discount of $2.40 out of each $3.00 
cost of underwriting their stock. The new stock was issued 
January 11, 1929 and the syndicate acquired 125,150 shares 
at a cost of over four million dollars. 

Preceding the investment and issuance of the new stock, 
Irenee du Pont testified that the syndicate members had 
decided that if they were to take up their subscription 
rights to the new issue some safeguard against lack of 
proper financial management would be necessary and took 
‘*the position with Kuhn, Loeb that we should have some 
representation on a body which might be termed a finance 
committee so that we would have some control over the 
financial management of the company’’. This concern over 
the financial structure and the desire of the syndicate to 
[fol. 507] assume that responsibility is reflected in several 
letters written by Lrenee du Pont. 


Officers, Directors 


Wiseman testified that he and Mr. Schiff, his partner, 
urged Seger to become Chairman and that a younger and 
more active man be made President. Kuhn, Loeb were 
unable to find anyone whom they considered suitable and 
in November 1928 asked Irenee du Pont to try to find such 
a person. 
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Irenee du Pont testified that H. S. Meeds suggested F. B. 
Davis, Jr. to him and Davis stated that Meeds had advised 
him he might be approached by [renee du Pont. Shortly 
after the suggestion of Meeds, Irenee du Pont saw Davis 
and asked if he would be willing to take the post if elected, 
and Davis accepted. 

On January 5, 1929 Irenee du Pont wrote a letter to 
Schiff of Kuhn, Loeb, sending a copy to Seger and Davis 
stating he had found a suitable man for the office of Presi- 
dent. That same month, at the request of Irenee du Pont, 
Davis met with Schiff and Wiseman of Kuhn, Loeb. Schiff 
and Wiseman introduced Davis to some of the directors— 
J.S. Alexander, H. R. Winthrop, Matthew Brush, and L. B. 
Gawtry. Wiseman stated that they were impressed with 
Davis’ qualifications and concluded he was an excellent 
candidate for president. Mr. Schiff advised Irenee du Pont 
that Seger had no objection to bringing F. B. Davis into 
the situation, but that there was difference of opinion as 
to how this could be accomplished without unfavorably 
affecting the organization. Wiseman negotiated with Seger 
as to the terms of his retirement. Irenee du Pont in writ- 
ing Wiseman January 11, 1929 stated he was in favor of 
continuing Mr. Seger’s contract with United States Rubber 
[fol. 508] and his salary payment ‘‘if it will assure the 
Rubber Corporation of his good advise based on many 
years’ experience as head of that institution.’’ 

At a meeting of the Board on January 15, 1929 presided 
over by Wiseman, Seger resigned as President and Chair- 
man of the Board, and F. B. Davis was elected President, 
Chairman of the Board and a director. Wiseman testified 
that Kuhn, Loeb, when sponsoring the election of Davis, 
did not know or inquire into the amount of stock held by 
the syndicate. 


Prior to Irenee du Pont’s letter to Kuhn, Loeb suggest- 
ing Davis as a suitable candidate for president, he had 
written to the Voting Trustees—H. S. Meeds, A. Felix du 
Pont, and Lammot du Pont—summarizing the steps re- 
garding the central organization of United States Rubber 
which, as principal stockholders, the syndicate should ad- 
vocate. Irenee du Pont indicated the recommended changes 
were to continue the body now known as the Executive 
Committee under the name of the Finance Committee to 
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consist of five persons—two representatives of bankers, 
William Wiseman and James S. Alexander; two repre- 
sentatives from the syndicate, Henry Davis and William 
de Krafft; and the new president. Irenee du Pont stated: 
‘¢(This would leave our group in control of those matters 
which will be delegated to the Finance Committee .. .)’’. 
(GTX988). A real Executive Committee was to be made 
up of not over eleven men familiar with United States Rub- 
ber operations headed by the president or one of the other 
principal employees, and the number and personnel of this 
committee to be subject to change on the advice of F. B. 
Davis, Jr. The evidence shows that the persons recom- 
mended by Irenee du Pont were elected members of the 
Finance Committee, and William de Krafft became its 
Chairman; that an Executive Committee was organized 
with F. B. Davis as Chairman and William de Krafft be- 
[fol. 509] came a member the following year. 

At the time F. B. Davis, Jr. was elected President, the 
syndicate’s representation on the Board was one director 
—Henry Davis. In addition there were the two repre- 
sentatives from Kuhn, Loeb. There were fifteen members, 
including Seger, on the Board at this time. 

F. B. Davis, Jr. was the President of the Viseoloid Com- 
pany: a du Pont subsidiary, at the time he accepted the 
presidency of United States Rubber. In 1909 he had been 
in charge of the black powder division of du Pont, later 
becoming superintendent of the sporting powder division 
when Lammot du Pont was its divisional manager. Fol- 
lowing the end of World War I, he was assigned to the du 
Pont Central Office as assistant in charge of salvage and 
later became superintendent of the Pyralin operations. He 
left du Pont because he was ambitious and felt there were 
too many bosses over him, going to General Motors as 
assistant in charge of its Saginaw Products Division where 
he remained until 1923. He was asked to return to du Pont 
by a member of the du Pont Executive Committee and 
accepted because, as he stated, du Pont had changed its 
organization to a decentralized type and because the com- 
pensation offered was larger than he was receiving. He 
became assistant general manager of the Pyralin Depart- 
ment, later its general manager, and was also made a du 
Pont director. The Pyralin Department was consolidated 
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with the Viscoloid Company and in 1927 Davis became its 
president. After he became President of United States 
Rubber he continued as a director of du Pont until about 
1941. He was also one of the incorporators of Rubber 
Securities, organized in December 1929. Irenee du Pont 
testified that F. B. Davis was known to all members of the 
syndicate and that therefore they were familiar with his 
[fol. 510} record. He also said that he had discussed the 
suggestion of Challen Parker as president with the syndi- 
cate, but since none of the members knew him he withdrew 
the suggestion. Lrenee du Pont stated that he felt it was 
a requisite that the new president be personally known so 
that they would know what kind of a man they were get- 
ting. 

Both Davis and Pierre S. du Pont testified that while 
Davis was president of United States Rubber he visited 
with the du Ponts, particularly Irenee and Lammot. He 
discussed with them the affairs of United States Rubber, 
consulting with them regarding the financial side, because 
as he said, ‘‘that was the part of it that they were most 
vitally interested in’’, but did not seek their advice on 
management or the operating end except to report on ac- 
complishments. 

Prior to Davis becoming president, Lucius D. Tompkins, 
Vice President of the Tire Division in United States Rub- 
ber, testified that it was a centralized organization and 
‘‘was run by Mr. Seger as Chairman and President, and 
Mr. Homer Sawyer, Executive Vice-President’’. One of 
the first steps undertaken by Davis was to decentralize the 
organization and the commercial activities were conducted 
by separate and autonomous divisions, each under control 
of a general manager having full authority and responsi- 
bility as to manufacturing, selling, purchasing, accounting 
and research within his division, subject to the over-all 
policies decided by the Executive Committee. 

Davis testified that the first thing he did on becoming 
president was to get acquainted with the Board, appraise 
the value of each individual member, and consult with them 
as to their desire to continue with United States Rubber: 
that he determined who would be most helpful to him and 
made up a proposed slate to be elected at the annual meet- 
ing. He testified further that he selected all the directors. 
[fol. 511] Davis testified that he not only discussed this 
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proposed slate with the du Ponts but also with Sir William 
Wiseman of Kuhn, Loeb and ‘‘anyone else that seemed to 
me could be helpful in giving me advice on that subject’’. 
In addition, he stated he felt it was not only proper to dis- 
cuss directors with important stockholders, but also with 
each member of the Board. 

In March 1929, prior to the first meeting, Davis sub- 
mitted his proposed slate to the members of the syndicate. 
This list consisted of twenty-eight names, some already 
members of the Board, and indicated that as to non-com- 
pany representation, John W. Davis, and Samuel M. Nich- 
olson desired to resign and that he did not favor continuing 
Lewis Gawtry. In addition he suggested that Henry L. 
Hotchkiss be dropped for reasons of age and Homer E. 
Sawyer be discontinued since he was relinquishing active 
duties with United States Rubber. He listed eight direc- 
tors as outside representatives and three company repre- 
sentatives whom he considered desirable to retain, and 
these were approved by the syndicate. The syndicate also 
approved three suggested additions for company repre- 
sentatives. Lammot du Pont replied to Davis’ suggestions 
stating the syndicate members approved the retention of 
the men already on the Board; approved five of nine sug- 
gested additions to outside representatives; and stated in 
the event Gerard Swope, Victor M. Cutter and James A. 
Farrell would not serve as outside representatives, that the 
syndicate did not favor the suggestions made by Davis to 
substitute Carle C. Conway, Harold E. Talbott, or Lewis 
Gawtry. 

Charles B. Seger and Gerard Swope did not wish to 
serve and Homer EK. Sawyer and James A. Farrell were 
not elected. Lewis Gawtry and Carle C. Conway were 
[fol. 512] elected directors on April 16, 1929 and August 
6, 1929, respectively. 

Davis testified that following 1929 when he became more 
experienced in United States Rubber operations there was 
no necessity for discussing changes on the Board with the 
du Ponts and syndicate members, but he did discuss the 
changes with every member of the Board to obtain their 
approval. 

B. W. Doyle, a former Vice President of du Pont’s Visco- 
loid Company, became a Board member in 1939; George P. 
Edmonds, a du Pont son-in-law and president of the Wil- 
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mington Trust, became a Board member in 1944; John L. 
Pratt was a director of General Motors at the time of his 
election to the Board of United States Rubber in 1937; 
W. P. Allen, a former vice-president and director of 
du Pont became a Board member in 1936; and H. E. Hum- 
phreys, Jr., a former employee of Delaware Realty, went 
on the Board in 1938. Allen, Doyle and Pratt were per- 
sonally known to F. B. Davis. Between June 21, 1927 and 
June 30, 1949, a total of fifty-three men served on the 
United States Rubber Board, seven of whom were elected 
as temporary directors, leaving a total of forty-six regular 
members of the Board who served during this period at 
different times. 

Davis and de Krafft did not get along together and 

eventually de Krafft resigned on June 30, 1938. Davis had 
previously met H. E. Humphreys, Jr., and thought he 
would be a suitable replacement. He asked Irenee du Pont 
whether Humphreys could be released from his duties as 
Secretary of Delaware Realty. Irenee du Pont approached 
Humphreys regarding United States Rubber, and when it 
was clear that he was interested his release was obtained 
and Humphreys was proposed by Davis as a member of the 
Board. 
[fol. 513] In 1942 Herbert E. Smith became President of 
United States Rubber when F. B. Davis resigned. Davis 
remained as Chairman of the Board and Chief Executive 
Officer. Smith had been an employee of United States Rub- 
ber for about fourteen years before the syndicate was 
formed. Smith testified that he had only a casual acquaint- 
ance with the three du Pont brothers. He stated that fol- 
lowing his election he had discussions with the du Ponts 
and many other stockholders a few times a year regarding 
the financial situation in United States Rubber. 

When Davis retired as Chairman of the Board on De- 
cember 31, 1948, Smith became the Chairman and the office 
of President was filled by Humphreys. 

In this connection Lammot du Pont Copeland on April 5, 
1948 wrote to the three defendant individuals and George 
Edmonds about a discussion he and Wiseman had concern- 
ing the situation when Davis would retire. Lammot du Pont 
wrote to Davis asking what his views were and stated that 
he knew of no candidates for president, with a single ex- 
ception. Herbert E. Smith testified that the ‘‘one man who 
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had what it took, had all of the qualifications that I recog- 
nized to succeed me, was Elmer Humphreys’’. 

After he became President, Humphreys stated that he 
discussed with the du Ponts certain proposals of impor- 
tance involving financial matters, and followed their advice 
only half the time and acted contrary to their acvice at 
other times. 


Executive Committee 


In a letter to the stockholders on April 23, 1929 Davis 
stated the Executive Committee was to be made up of those 
members of the organization who had been heretofore 
charged with the responsibility of some of the major ac- 
[fol. 514] tivities of United States Rubber and would hold 
meetings each week to advise the president on all opera- 
tions relating to manufacturing, selling, development and 
research. On April 23, 1929 the Executive Committee con- 
sisted of Edward J. Coughlin who had been with United 
States Rubber since 1892; William O. Cutter, an employee 
since 1916 who resigned from the Executive Committee in 
January 1930; William de Krafft who became a member in 
1930; Ernest Hopkinson, an employee of United States 
Rubber since 1897; Herbert E. Smith, an employee since 
1913; Lucius D. Tompkins, an employee since 1916; Eric 
Burkman, an employee since 1919; F. B. Davis, Jr., Chair- 
man 1929. It is this committee which had the responsi- 
bility of approving contracts involving the sale or purchase 
of goods. 

Six members of this Executive Committee were on Irenee 
du Pont’s recommended list in addition to five others who 
were not elected. Irenee du Pont had included all the com- 
pany’s chief executive officers on this committee for the 
reason he felt that experienced operating personnel should 
be members. Tompkins stated he was approached by F. B. 
Davis with respect to becoming a member and that there- 
after Davis discussed with him appointments or recommen- 
dations to that committee. Tompkins testified that Davis 
indicated to him that length of service was one of the quali- 
fications for membership. Aside from Davis and de Krafft, 
the other members of the committee had all been employees 
of United States Rubber for many years before 1929. 


The replacement of Cutter by de Krafft as a member of 
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this committee occurred when Cutter was unable to per- 
form the accounting functions inherent in a decentralized 
form of organization and there was no one in the company 
to take his place. Tompkins testified that when he and 
Davis were discussing this problem he told him that de 
Krafft impressed him as the type to undertake that re- 
sponsibility. He testified he did not know that others had 
[fol. 515] also considered de Krafft suitable for the post. 
De Krafft remained a member of the Executive Commit- 
tee until his resignation in 1938. 


Finance Committee 


The old Executive Committee of United States Rubber 
served the functions of a Finance Committee during the 
Seger regime and when Davis became president it became 
the Finance Committee. Its members on April 23, 1929 
were James S. Alexander, F. B. Davis, Henry Davis, and 
Sir William Wiseman. William de Krafft became a mem- 
ber in January 1930 when James S. Alexander’s member- 
ship ended. Charles H. Sabin and D. Dwight Douglas were 
also added to the committee the same year. In November 
1948 the following were members of the Finance Committee 
of United States Rubber: Colgate W. Darden, Jr., F. B. 
Davis, Jr., Henry Davis, Bernard W. Doyle, George P. 
Edmonds, H. E. Humphreys, Jr., Herbert E. Smith, and 
Sir William Wiseman. 

On April 8, 1947 Lammot du Pont Copeland wrote Pierre 
S. du Pont, stating that he, Copeland, and Lewis Strauss 
had resigned as members of the Board and Finance Com- 
mittee, that Colgate Darden was elected to fill his place but 
that the bankers’ nominee remained open on the Board, and 
that Wiseman had suggested Schiff be appointed which idea 
was not accepted. He stated that because Wiseman was 
frequently absent, the management group on the Finance 
Committee were a majority, and since United States Rub- 
ber was again pretty well in debt, the Finance Committee 
should be strong and play a dominant part in watching the 
finances. At that time the Finance Committee was com- 
posed of three management representatives, F. B. Davis, 
H. E. Smith, and Elmer Humphreys; and three non-man- 
[fol. 516] agement representatives, B. W. Doyle, Henry 
Davis and Sir William Wiseman. Copeland testified that 
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his concern was that stockholder representation on the Fi- 
nance Committee constitute a majority in order to maintain 
the proper balance between the Finance Committee and the 
Executive Committee; otherwise, a majority of manage- 
ment representatives on the Finance Committee would be 
approving their own actions, which ‘‘seemed like a weak 
position’’. In answer to this, Pierre S. du Pont replied, 
stating: 


‘‘T do not fear the result of the management group 
being in the majority. ~If such fear is real, we should 
change the management.’’ 


Pierre S. du Pont testified that he used the noun ‘‘we’’ as 
meaning all the stockholders. Copeland in his letter to 
Pierre S. du Pont had suggested that Darden and Edmonds 
become members of the Finance Committee but since 
Darden’s other interests were heavy, he suggested that 
Davis be urged to put Edmonds and Whelpley on that Com- 
mittee. Lrenee du Pont wrote Copeland April 21, 1947 stat- 
ing that Darden should be given a chance to refuse, that 
Edmonds had his approval, and that he did not know 
Whelpley. Edmonds was elected to the Board and he and 
Whelpley became members of the Committee. 


Incentive Plan 


The stockholders of United States Rubber adopted an 
executive’s incentive compensation plan in 1929 by a vote 
of 1,245,269 to 100. A study of several plans was made 
before the Managers Share Plan was finally adopted. The 
Plan provided that the Company should issue 100,000 
shares of its common stock at $35 per share and the trus- 
tees would issue to the company 100,000 trust shares with- 
out par value, representing ownership of the assets to be 
held by the trustees of the plan. The plan further pro- 
[fol. 517] vided that the company should from time to time 
sell the trust shares to employees occupying responsible 
positions, including directors, actively engaged as officers, 
employees or members of the Executive Committee, to be 
chosen by a Special Committee of directors in such quan- 
tities as the committee determined and on such terms of 
payment, interest and prices as fixed by the Finance Com- 
mittee of United States Rubber. 
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On December 20, 1929 Irenee du Pont wrote to Lammot, 
A. Felix and H. B. du Pont, H. S. Meeds and Henry 
Davis, officers of Rubber Securities, that he had discussed 
with F. B. Davis and William de Krafft the question of 
apportionment of Managers Securities stock and the set- 
ting aside of some 3900 shares of Rubber Securities stock 
for Davis to be paid out of bonuses voted him by Rubber 
Securities. 

The members of the Special Committee appointed to act 
upon the allotment of trust shares from 1930 to 1949 were: 


Matthew Brush, Chairman, 1930-1936 

Lewis L. Strauss, Chairman, 1936-1947 

Bernard W. Doyle, 1947-1949 

Sir William Wiseman, 1930 to date, Chairman since 
1947 

Henry Davis, 1930 to date 

F. B. Davis, Jr., 1948 to date 


Wiseman testified that he consulted with Irenee du Pont 
with respect to the original allotment to be made under the 
plan in 1930 for the reason he had more experience than 
possibly any of the directors of United States Rubber and 
also asked him what allotment should be made for F. B. 
Davis. Irenee du Pont stated Davis should receive 15,000 
shares. On March 28, 1930, Davis was allotted 20,000 shares 
[fol. 518] by the Special Committee and Wiseman advised 
Irenee du Pont of that action. This action of the Special 
Committee was approved by the Rubber Securities Board 
and Henry B. du Pont testified that when there was an in- 
crease in Davis’ allotment from 15,000 to 20,000 shares it 
obviated the necessity of Rubber Securities assigning stock 
to him. 

Irenee du Pont stated that at the time F. B. Davis went 
to United States Rubber his salary shoald not be less than 
Seger was receiving. The salary was fixed at that figure 
by a special sub-committee appointed for that purpose. 
Wiseman testified he did not know that Irenee du Pont 
had discussed with Davis the probability that his salary 
would be the same as Seger’s. In 1937, after a study by a 
sub-committee of the Finance Committee, the company 
entered into an employment contract with Davis for a term 
of six years effective January 1, 1938 which remained in 
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effect until his retirement in 1948. This action was adopted 
by vote of the stockholders. The contract fixed his salary 
at a definite figure and made him ineligible for any further 
participation under the incentive plan. 

There is no evidence that the syndicate, or Rubber Se- 
curities Co., or the du Pont family in the aggregate ever 
had voting control of United States Rubber. The Govern- 
ment, moreover, has failed to show that the United States 
Rubber stock held by the defendant individuals and the 
members of the du Pont family was acquired with the in- 
tent to create a protected market for du Pont or for United 
States Rubber, or was ever used for that purpose. While 
much of the rubber stock acquired by the syndicate con- 
tinues to be held, directly or indirectly, by members of the 
du Pont family there is no proof of any agreement or un- 
derstanding that it will continue to be so held, or that it 
will be voted in concert. 


[fol. 519] Trade 


Prior to 1910 du Pont had confined itself principally to 
the manufacture of military and commercial explosives. 
Nitrocellulose, a nitrated cotton, was the principal raw 
material used by du Pont in the manufacture of both 
military and commercial smokeless powder. Du Pont sold 
its military powder largely to the United States Army 
and Navy. By 1908, these principal customers had erected 
and were operating plants of their own and du Pont fore- 
saw the ultimate loss of its smokeless powder business and 
recognized that diversification and expansion into other 
fields was essential to its progress. 

To this end in 1908 the Executive Committee of du Pont 
appointed a committee to report ‘‘what additional steps 
they would recommend, in the direction of developing 
further uses for gunecotton or any of the other products 
of our smokeless powder plants.’’ The Development De- 
partment whose immediate jurisdiction it was to explore 
these fields, made an investigation of new outlets for the 
excess nitrocellulose in 1909 and found the most important 
industries in order of size were celluloid, artificial leather, 
artificial silk, and lacquer, which du Pont was already 
producing. 

In 1910 du Pont purchased the Fabrikoid Company, the 
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largest manufacturer of artificial leather, which in 1913 
was incorporated as the du Pont Fabrikoid Company. 

During World War I, du Pont plant facilities, sales and 
profits in the powder and explosives fields expanded and 
its net profits from all business during 1915-1918 totaled 
approximately $232,000,000. In addition during 1917 the 
du Pont Company, anticipating the end of World War I 
and the cessation of orders for powder and explosives, 
[fol. 520] determined to utilize part of its war profits to 
expand into fields other than gunpowder and explosives. 

In September 1915 du Pont purchased the Arlington 
Company, one of the two largest celluloid companies in the 
United States, 

In June 1916, the du Pont Fabrikoid Company, manu- 
facturers of artificial leather, purchased the entire stock 
of the Fairfield Rubber Company, producers of rubber 
coated fabrics for automobile and carriage tops. The prin- 
cipal customer of Fairfield was the Ford Motor Company, 
which accounted for 60% of Fairfield’s total business. 
Fairfield was dissolved and the entire stock was taken over 
by the Fabrikoid Company. 

A report of the Development Committee of du Pont in 
August 1916 ‘‘recommended the paint and varnish industry 
shall be accepted as a suitable expansion of operations at 
Parlin’’ and it further recommended ‘‘to acquire by pur- 
chase one or more suitable going concerns .. . with a view 
to transfer of operations to Parlin at the first oppor- 
tune time,’’ 

In March 1917, du Pont purchased Harrison Brothers & 
Company, Inc. manufacturers of paint, varnish, acids, and 
certain inorganic chemicals used in paint manufacture. 
The Harrison Company owned 52% of the capital stock of 
the Beckton Chemical Company, the other 48% being owned 
by Cawley Clark & Company, a color manufacturer. In 
the middle of 1917 Harrison purchased Cawley Clark & 
Company, including its interest in Beckton Chemical Com- 
pany. In 1917 the Bridgeport Wood Finishing Company, 
a varnish manufacturer, was acquired by Harrison. 

After considerable study, du Pont in February 1917 
[fol. 521] decided that consideration of new industries at 
that time should be confined to five chemical fields: Dye- 
stuff and allied organic chemicals; vegetable oil industry ; 
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paint and varnish; water soluble chemicals; and industries 
related to cellulose and cotton purification. 

Thus by the end of 1917, preceding the investment in 
General Motors, du Pont had made investments in com- 
panies manufacturing artificial leather, celluloid, rubber 
coated goods, paints and varnishes. In 1917 du Pont was 
engaged in the production of paints, varnishes and related 
products although it was still principally producing powder 
and explosives and manufactured few items used in the 
production of automobiles; among these were celluloid, 
used in making side curtains, and artificial leather, used 
in seats and upholstery. 

Following the investment in General Motors, du Pont 
in 1918 purchased a majority of the common and preferred 
stock of Flint Varnish & Chemical Works. This event was 
preceded by a letter from Raskob to Carpenter, Vice Presi- 
dent of du Pont. Raskob stated Durant had told him that 
W. W. Mountain, President of Flint, had approached him 
about consolidating Flint with Harrison, since Mountain 
knew du Pont had bought a substantial interest in General 
Motors and was interested in the paint industry; that 
Mountain felt he would lose a valuable customer, General 
Motors. Durant told him the du Ponts would not consider 
a consolidation but suggested ‘‘that they deliver control 
of the common stock to du Pont’s’’ and that Willys-Over- 
land, Mountain and General Motors retain a 20%-25% 
interest. This was effected—du Pont purchased 80% of 
the common stock; Willys-Overland, Mountain, and General 
Motors acquiring 20%, which was later purchased by du 
Pont. Flint was dissolved in 1924, At the time of the du 
[fol. 522] Pont investment, Flint made products primarily 
used in the finishing of railroad equipment and automo- 
biles. 

A few months after the Flint investment, du Pont ac- 
quired certain assets of the New England Oil Paint & 
Varnish Company. 

A report by the Development Department in 1920 showed 
that existing facilities at Flint were insufficient to meet the 
demands of General Motors and a considerable volume of 
that business was being diverted to competitors. In April, 
1920, W. S. Carpenter, Vice President of du Pont, reported 
to its Executive Committee, that the Sales Department 
anticipated increased orders from General Motors and 
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other automobile companies, prompting an interest in an 
additional plant, that he favored acquisition of The Chicago 
Varnish Company. That year du Pont acquired certain 
assets of the Chicago Varnish Company, and in 1934 it 
acquired the assets of Mountain Varnish and Color Works. 

In addition to the above acquisitions, du Pont also made 
investments in and acquisitions of other companies as set 
forth in Jf 88, 90, 91, 92, 94, 95, 96, 98, 99, 100, 101, 102, 103 
and 104 of the Amended Complaint. 

It is admitted that du Pont is a substantial producer in 
the United States of explosives, powder and chemicals and 
that its principal manufacturing operations are conducted 
through ten departments. These departments and their 
products are: 


Electrochemicals: Electro and industrial chemicals, in- 
cluding sodium, cyanides, peroxides, chlorinated solvents 
for metal cleaning, dry cleaning and extraction, refriger- 
ants, formaldehyde, polyvinyl alcohol and acetate, ceramic 
decorations, and furfural products; 

Explosives: Commercial explosives, blasting accessories, 
[fol. 523] miscellaneous chemicals, liquid and solidified ni- 
troglycerin, oil and gas well torpedo service, military and 
sporting powders, and commercial nitrocellulose. 

Fabrics and Finishes: Pyroxylin, synthetic resin, neo- 
prene and rubber coated fabrics, and processed plastic 
sheeting, window shade fabrics, rug underlay, and syn- 
thetic rubberized tubing, protective and decorative finishes 
for all industrial, automotive, marine, transportation, and 
household purposes, wire enamels, automotive maintenance 
specialties, adhesives, plasticizers, and pyroxylin solutions. 

Film: Cellophane, cellulose bands, cellulose sponges and 
sponge yarns, cellulose acetate film, and polythene film. 

Grasselli: Inorganic and organic acids and heavy chemi- 
eals, zine and zinc products, fungicides, seed disinfectants, 
household sprays and dusts, insecticides, animal remedies, 
weed killers, adhesives, wood preservatives, and chemicals 
for the textile, water purification, paper, leather, steel and 
food industries. 

Organic chemicals: Dyestuffs, tetraethyl lead, neoprene, 
ethyl alcohol, camphor, and other organic chemicals for 
the rubber, petroleum, textile, paper, perfumery and other 
industries. 
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Photo Products: Motion picture, X-ray, portrait, litho- 
graphic, and micro films, intensifying and fluoroscopic 
screens, photographic printing papers, processing chemi- 
cals, and television phosphors. 

Pigments: Titanium dioxide, extended titanium pig- 
ments, lithopone, dry colors, copperas, titanium metal and 
‘‘Erifon’’ flame retardant. 

Polychemicals: Ammonia, urea, urea fertilizer com- 
pounds, methanol, high alcohols, solvents, organic acids, 
hydrogenated products, antifreezes, food chemicals, acrylic 
[fol. 524] plastics, polyvinyl butyral, polythene, cellulose 
nitrate and cellulose acetate plastics, nylon molding pow- 
der and monofilaments, polytetrafluoroethylene, and fabri- 
cated articles. 

Rayon: Viscose rayon yarn, staple, and tire yarn, ace- 
tate rayon yarn and staple cellulose acetate flake and vinyl 
acetate, nylon yarn, staple and flake. 


It is admitted that General Motors is the largest cus- 
tomer of the Fabrics and Finishes Department, that its 
purchases from that department exceed its purchases from 
any other department of du Pont, that the total purchases 
General Motors makes from this department exceed its 
total purchases from all other departments, and that the 
sales made to General Motors by it are a significant part 
of its total business. 

General Motors admits its principal business consists of 
the manufacture of passenger cars and trucks, including 
various parts and accessories. Paragraph 14 of the Com- 
plaint alleges it is the largest producer of passenger cars 
and trucks in the United States, constituting 38% of the 
industry total in 1947 and 43% for the period 1937-1941. 
General Motors also manufactures diesel locomotives, ball 
bearings, roller bearings and a wide range of household 
appliances, such as electric refrigerators and heating sys- 
tems. General Motors operations are conducted through 
the following four divisions: 


Car, Truck and Body Diwisions—Buick, Chevrolet, Cadil- 
lac, GMC Truck and Coach, Pontiac, Buick-Oldsmobile- 
Pontiac Assembly, Fisher Body and Oldsmobile. 

Accessory and Parts Divisions—A C Spark Plug, Aero- 
products, Brown-Lipe-Chapin, Central Foundry, Delco 
Products, Delco Radio, Deleo-Remy, Detroit Transmission, 
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Guide Lamp, Harrison Radiator, Hyatt Bearings, Inland 
{fol. 525] Manufacture, Moraine Products, New Depar- 
ture, Packard Electric, Rochester Products, and Saginaw 
Steering Gear. 
Household Appliances—Deleo Appliance and Frigidaire. 
Engine Divistons—aAllison, Diesel Equipment, Cleveland 
Diesel Engines, Electro-Motive, and Detroit Diesel Engine. 


United States Rubber admits it is the largest manufac- 
turer in the United States of certain rubber products, other 
than tires and tubes. It conducts its business through five 
divisions: Tire; Mechanical Goods; Footwear and General 
Products ; Naugatuck Chemicals; and Textile. General Mo- 
tosr and United States Rubber admit that United States 
Rubber is the principal supplier of tires and tubes to Gen- 
eral Motors as original equipment on the cars produced 
and sold by General Motors. 

General Motors admits that it sells truck and passenger 
cars to du Pont and United States Rubber. 

Paragraph 18 of the Amended Complaint alleges, and 
the defendant manufacturers admit, that the assets, sales 
volume and net income after taxes for the year 1947 are 
substantially as follows: 


Net 
Assets Sales Income 
Du Pont __... $1,438,000,000 $ 783,000,000 $120,000,000 
General 
Motors _.._ 2,473,000,000 3,815,000,000 288,000,000 


U. S. Rubber 348,000,000 581,000,000 21,000,000 
Total ____. $4,259,000,000 $5,189,000,000 $429,000,000 


Three phases of alleged trade control, apart from those 
specifically considered under Fabrics and Finishes, Tetra- 
ethyl Lead, Kinetic Chemicals, Synthetic Rubber, Anti- 
freeze, miscellaneous products and Tires and Tubes, have 
[fol. 526] been accepted by the Government. They are (1) 
exchange of data, figures, and information on suppliers by 
certain officers and employees of du Pont and General Mo- 
tors, including requests and inquiries by certain officers of 
du Pont on volume of trade conducted with General Mo- 
tors; (2) the use of the General Purchasing Committee as 
a medium in alleged trade control; and (3) Fisher Body’s 
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trade with du Pont, and the use of the discount and rebate 
system in purchases and sales between the defendant man- 
ufacturers with special reference to Fisher Body. 


Exchange of Data, Figures and Information 
on Suppliers by certaw officers and 
employees of du Pont and General Motors, 
including requests and imqutries by certain 
officers of du Pont on volume of trade 
conducted with General Motors 


Defendants admit that on occasion and for various pur- 
poses du Pont employees requested and obtained informa- 
tion from General Motors as to its suppliers and certain 
statistics. 

During the time Durant was President, J. A. Haskell, 
former Sales Manager and Vice President of du Pont, then 
a member of the Executive Committee of General Motors, 
kept du Pont informed of General Motors affairs in order 
to better discharge the financial responsibility du Pont had 
assumed. The Government’s evidence concerning Haskell 
shows that he was in contact with du Pont sales executives. 

On April 15, 1918 Haskell wrote to William Coyne, Vice 
President of du Pont Sales, reporting that a conference had 
been held with General Motors car division managers and 
that the manager of the Oakland Division, Warner, had felt 
‘it would be desirable to get each of the divisions using 
artificial leather and other material such as Pyralin’’ 
[fol. 527) samples to see what was being used. Haskell 
said this would ‘‘pave the way for perhaps a more general 
adoption of our material’’ and suggested du Pont place 
itself in position to furnish Fabrikoid of required quality 
and consider how best to promote its use and adoption by 
the car companies. A copy of this letter was sent to 
Pierre S. du Pont and John Raskob. The text of this letter 
shows, the question under consideration was whether the 
General Motors Division should adopt the use of artificial 
leather for upholstering. In fact the General Motors Divi- 
sions did not adopt the use of artificial leather for uphol- 
stery but continued to use genuine leather. 

Shortly thereafter, at the request of the sales agent for 
du Pont Fabrikoid, Haskell provided him with a complete 
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list of the firms comprising the General Motors organiza- 
tion. 

In May 1918 Coyne in a letter to C. L. Petze, Director of 
Sales at du Pont Fabrikoid, reported on a discussion he had 
with Haskell regarding General Motors requirements for 
Pyralin sheeting. He stated that Haskell agreed with him 
that du Pont could not afford to jeopardize its business 
with other motor car companies by giving General Motors 
preferential treatment, but that Haskell thought ‘‘a con- 
tinuation of the present policy should result in their secur- 
ing practically all of the business with General Motors 
without jeopardizing its business with other manufactur- 
ers’’. In addition, Coyne stated Haskell asked he be kept 
advised periodically ‘‘as to the business shipped and 
booked with the different motor branches of General Mo- 
tors and also advise him what proportion of our business 
is going elsewhere,’’ that 


‘«* * * With this information in his possession he will 
be able to keep in touch with the relations between the 
[fol. 528] Arlington Works and the General Motors 
Company.’’ (GTX 293). 


On June 15, 1918, one of the sales managers at du Pont sent 
Haskell information regarding pyralin sheeting sales to 
General Motors and the amount of General Motors business 
placed with du Pont competitors. 

Car division managers including Olds Motor Works, GM 
Truck, Cadillac, Oakland Car Co. made reports to Haskell 
on purchases of artificial leather and yardage for top and 
side material for the period 1917-1918. GM Truck reported 
that it purchased all its artificial leather from du Pont. 
Other divisions of General Motors reported that they had 
purchased varying amounts of artificial leather from du 
Pont and from several of its competitors. For example, 
Cadillac purchased the major share of its requirements 
from two competitors of du Pont, Pantasote Company and 
Hodgman Rubber Company. On July 12, 1918 Haskell re- 
ceived from du Pont Fabrikoid a report of General Motors 
yardage purchases for the month of June 1918. 

J. S. O’Rourke of Oakland Motor in a letter to its man- 
ager, Warner, stated that purchases of artificial leather 
were being made from du Pont Fabrikoid and L. C. Chase 
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and that the product of the latter company was superior to 
du Pont’s, but upon being advised of the trouble had with 
the du Pont product, du Pont had sent a representative to 
investigate and another shipment had been received on 
which O’Rourke would report. Oakland, according to 
O’Rourke’s report, had purchased small amounts of arti- 
ficial leather from du Pont and substantial quantities from 
L. C. Chase, and also had purchased top material and cur- 
tain material in substantial amounts from competitors of 
du Pont. 

{fol. 529] The Vice-President of du Pont Fabrikoid wrote 
a letter to Haskell on July 3, 1918 stating that if they were 
ultimately to furnish all or the greater part of the top 
material for Chevrolet and General Motors cars it might 
be better to have the users agree upon a uniform shade and 
was writing to him because he thought Haskell would put 
the request into proper hands. 

On November 18, 1919 du Pont Fabrikoid submitted a 
report to the directors of the company regarding a contract 
made to supply yardage to Buick.’ This report stated that 
prior to the company’s acceptance of General Motors con- 
tracts, the Fairfield plant was to all intents and purposes a 
‘*one-customer’’ plant (Ford Motor Co.) and it had been 
difficult to interest manufacturers of higher grade cars; 
that following the contracts with Buick, Chevrolet, Olds- 
mobile, and Oakland, they were placed in the position of 
writing contracts in other directions ‘‘at considerably 
higher prices than’’ the General Motors contracts. In 
addition, Petze, the Vice-President, reported that Pierre S. 
du Pont had instructed that prices for the Buick contract 
be quoted as low as cost since he had been advised that due 
to du Pont’s relations with General Motors competitors 
were quoting abnormally low prices. 

In 1920 the manager of du Pont Fabrikoid’s Statistical 
Bureau wrote to the Treasurer of General Motors stating 
that he was not receiving ‘‘the statistical information 
formerly received from Detroit regarding purchases of 
Leather Substitutes and Rubber Cloth by the several units 
of General Motors’’ and asked whether there was any rea- 
son why this information which was statistically valuable 
to du Pont could not be continued. Later the same year 
the manager wrote to Haskell acknowledging receipt of 
data from Olds Motor Works on its purchases of Leather 
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Substitutes, Rubber Cloth and Mohair top material from 
December 1919 to May 20, 1920 and expressed his appre- 
[fol. 530] ciation to Haskell for securing the information. 

Pierre S. du Pont, then President and Chairman of the 
Board of General Motors, inquired of Lammot du Pont, 
Vice-President of du Pont, whether General Motors was 
taking its entire requirements of du Pont products from 
du Pont. Lammot du Pont on August 10, 1921 replied that 
they were not, listing seven divisions of General Motors 
and covering purchases of paint, varnish, fabrikoid, rubber 
cloth and transparent pyralin, stating where du Pont was 
enjoying all the business, where ‘‘no reason’’ appeared for 
withholding business, and ‘‘good reason’’ when withholding 
of business from du Pont was logically explicable. Pierre 
S. du Pont replied stating it appeared from the summary 
that Flint paint and varnish and fabrikoid were doing 
pretty well with General Motors and ‘‘that with the change 
in management at Cadillac, Oakland, and Oldsmobile’’, he 
thought du Pont should be able to sell substantially all the 
paint, varnish and fabrikoid products needed, further he 
thought a ‘‘drive for the Fisher Body business’’ should be 
made. Lammot du Pont replied that there appeared to be 
no real reason why Fisher body had not used Flint Var- 
nish Co. products. 

R. R. M. Carpenter of du Pont on October 7, 1921 ad- 
dressed a letter to Pierre S. du Pont, President of General 
Motors, stating that while he knew that he personally could 
take no action, he wanted to know whether he was opposed 
to the policy of presenting to General Motors the subject 
of entering into negotiations to supply all the artificial 
leather and rubber goods on a mutually advantageous 
basis. He suggested this for two reasons: that du Pont was 
at a disadvantage owing to its connection with General 
Motors since other artificial leather companies were quot- 
ing ‘‘ridiculous prices’’ to General Motors believing that 
‘‘du Pont would take all the business anyway’”’ which forced 
[fol. 531] du Pont to accept the business at a loss; and if 
du Pont could secure all the artificial leather and rubber 
goods business, their plant could be operated on an eco- 
nomical basis resulting in lower costs which would operate 
to General Motors’ benefit. There is no evidence that any 
arrangement of the kind described by Mr. Carpenter was 
ever made. In 1923 a somewhat similar proposal was made 
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by du Pont to the General Purchasing Committee of Gen- 
eral Motors and was rejected. 

During the latter part of 1922, Lammot du Pont, Chair- 
man of Flint, directed a letter to Fred Fisher, President of 
Fisher Body. This letter stated that in view of the stock 
ownership relation between Fisher Body, Flint Varnish, 
General Motors and du Pont, it would seem that Flint 
should be enjoying a large part, if not all, of Fisher 
Body’s paint and varnish needs unless a good reason 
existed for not having it. He assured Mr. Fisher that 
Fisher Body orders would be given preference over those. 
of any other customer, except General Motors, whenever 
contract conditions were equal between Fisher and Flint’s 
other customers. 

In this same period, Pierre S. du Pont, President of Gen- 
eral Motors, wrote to Lammot du Pont, a member of the 
General Motors Board, stating he was considering Fred 
Fisher, already a member of the Board, as a member of 
the Executive Committee. As the reason for suggesting the 
membership of Fisher, he stated that Fisher Brothers had 
brought up the question of their future relations with 
General Motors, expressing a desire for closer association, 
and requesting consideration for an exchange of Fisher 
Body common stock for General Motors shares. He stated 
he had the approval of ten directors for such closer asso- 
ciation with General Motors, and wanted the opinion of 
the members of the Board on adding Fisher and C. S. Mott 
[fol. 532] to the Executive Committee. At this time Gen- 
eral Motors owned 60% of Fisher Body, the Fisher 
brothers owned 20%, 10% was owned by interests friendly 
to Fisher, and the balance was owned by others. Pierre 
S. du Pont stated that a closer association and closer co- 
operation between the two corporations would be of great 
benefit. Lammot du Pont replied, approving, and stating 
in addition that such closer association would be desirable, 
suggesting merely that it might be advisable to hold the 
election of Fisher coincident with the arrangements on 
consolidation so it would not appear that an important 
General Motors executive was personally interested in a 
controlled subsidiary. There is no evidence that the pro- 
posal to place Fred Fisher on the General Motors Execu- 
tive Committee was related in any way to the effort of 
Lammot du Pont to persuade the Fisher Body Company 
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to use the products of the Flint, Varnish & Color Works. 

Pursuing his initial effort to secure the Fisher Body 
business, Lammot du Pont again wrote to Fred Fisher on 
the subject of paint and varnish and again referred to the 
‘‘elose stock relationship of the companies’’, making it 
seem ‘‘ridiculous that no business should be done between 
Flint and Fisher.’’ Eventually an exchange of telegrams 
took place between the two and a meeting was set between 
them. Lawrence Fisher, who met with Lammot du Pont 
as the result of this exchange of telegrams, testified that 
the Fisher Body Division never did use the products of the 
Flint, Varnish & Color Works to any significant extent. 

During the year 1921 Felix du Pont, Vice President of 
the Cellulose Products Department of du Pont, wrote to 
its Executive Committee reporting that the sales depart- 
ment was securing for Fairfield all the General Motors 
orders for rubber coated fabrics. He stated that both the 
sales and production departments had concentrated on Gen- 
[fol. 533] eral Motors and that today Fairfield was 
‘**solid’’ with General Motors, that with the ‘‘community 
of interest’’ existing between du Pont and General Motors 
he thought a plan should be worked out to make this a 
permanent arrangement so that the profits from manu- 
facture could be retained. He stated that the latent resent- 
ment of the General Motors units encountered by du Pont 
in selling had been overcome since du Pont had started a 
fixed program of giving the best product, which several 
of the General Motors Divisions had considered to be equal 
to or superior to those of competitors. 

On February 12, 1923, W. P. Allen, General Manager of 
the Cellulose Products Department, reported to the du 
Pont Executive Committee on the present status of General 
Motors relations with respect to Duco, Fabrikoid, and auto 
top material. He reported that several of the car divisions 
had expressed a keen interest in Duco but that they were 
unwilling to come to a decision until after extended experi- 
mentation and suggested that in view of this an aggressive 
campaign with other leading motor car manufacturers to 
test the material, who were anxious for du Pont to start 
experimental work with them, be adopted even though du 
Pont felt ‘‘ under considerable obligation to General Motors 
in the development of this material on account of the assist- 
ance they had rendered’’. Allen stated the General Mo- 
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tors units were being furnished all leather substitutes and 
top material by Fabrikoid. 

During 1923 Lammot du Pont wrote H. H. Rice, Manager 
of Cadillac, asking whether Flint could supply varnish to 
it if they could manufacture a varnish as good or better 
than that presently used by Cadillac. Rice replied, indicat- 
ing Cadillac was already usiag Flint’s primer color and 
finish varnishes on Cadillac chasses, but as to enamel Cadil- 
lac was not ready to make a change since Flint’s enamel 
[fol. 534] had not as yet passed the tests. Lammot du 
Pont expressed the hope that a modified Flint enamel would 
soon prove satisfactory. Later he again wrote Cadillac, 
stating he had heard nothing from Rice and that it was to 
the advantage of both General Motors and du Pont to have 
Flint products used 100%. 

To this Rice replied that Cadillac was anxious to use 
Flint products but was cautious in changing paints only 
after long trial and felt that as Flint material proved 
itself it was expected to be adopted by Cadillac. 

There are many letters in the record involving requests 
made to John L. Pratt by du Pont employees for informa- 
tion and assistance covering the years 1922-1934. Pratt 
had a personal feeling of gratitude toward du Pont for 
what it did in saving Durant and General Motors from 
bankruptcy in 1920 and was inclined to do favors for his 
friends when, as he testified, it involved no injury to 
General Motors. 

John L. Pratt had been an employee of du Pont in 1905 
and met Durant in 1917, doing some personal work for 
him. In 1918 he was in charge of du Pont’s motor develop- 
ment section, which was doing some research for Durant. 
In the Spring of 1919 Durant asked Pratt to work for 
him. Pratt left du Pont in the Fall of 1919 and became 
Durant’s general assistant. In late 1922 he took over 
Alfred Sloan’s position as Vice President in charge of the 
Accessories Division Companies of General Motors. He 
became a General Motors v-ce-president and director in 
1921, a member of the Executive Committee in 1924, and 
was chairman of the General Purchasing Committee from 
1924 to 1929. 

On October 23, 1922, MacGregor of the du Pont Paint 
Department, wrote to Pratt for assistance regarding get- 
(fol. 535] ting a share of the up-keep paint for Hyatt 
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Roller Bearing Company, since he had been unable to secure 
any orders from Weiss, its purchasing agent. Pratt re- 
plied stating he had written to the General Manager of 
Hyatt to look into the situation and asked whether the 
quality had been improved so that du Pont had a paint of 
the quality, price and service equal to other manufacturers 
which he could ‘‘conscientiously recommend’’ to General 
Motors, and if so he would gladly do so. The General 
Manager of Hyatt replied to Pratt enclosing a copy of the 
purchasing agent’s memorandum which stated that Hyatt 
had been using du Pont paint except the undercoat, which 
several years ago proved to be unsatisfactory, but since re- 
ceiving the General Manager’s request he had inquired fur- 
ther into it and ‘‘regardless of the wishes of the Paint De- 
partment’’ would purchase the du Pont product which he 
felt would serve the purpose equally as good. The dollar 
amount involved was about $1500 per year. 

On March 22, 1924 Harrington of du Pont’s Dye Stuff 
Department, who had known Pratt for about eighteen or 
nineteen years wrote to him about the fading of Cadillac 
upholstery and inquired whether du Pont could possibly 
offer its service to Fisher Body as to dyes. In his reply 
Pratt stated that ‘‘the Fisher Body outfit is pretty difficult 
to deal with’’ and did not know how to advise Harrington 
in approaching them. Pratt testified that he talked with 
Fisher about the problem. Five years later, on January 
29, 1929, Harrington again wrote Pratt that General Motors 
frequently rejected fabrics because of the dyes and in- 
quired whether it would be helpful if du Pont offered the 
services of its dye laboratories to General Motors. Pratt 
replied he thought it a ‘‘constructive’’ suggestion and sent 
Harrington’s letter to Fisher, head of Fisher Body, and 
asked that if he agreed he would be glad to make the 
{fol. 536] arrangements. Fisher replied that they didn’t 
dare ‘‘dictate’’ to the manufacturers regarding dye. 

In August 1824, Z. Phelps, head of the Development De- 
partment of du Pont wrote Pratt whether he could con- 
veniently find out the total quantity of ethyl alcoho] used 
by General Motors, because du Pont wanted to find an 
outlet for a small surplus instead of selling it on the open 
market. Pratt replied he would obtain the information but 
that General Motor’s requirements were small. In reply to 
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Pratt’s inquiry, James Lynah informed him that 75,000 
gallons a year would be required by General Motors and 
50,000 for Fisher Body and this information was trans- 
mitted by Pratt to Phelps. 


In 1925, H. F. Brown, Vice President of du Pont, wrote 
to Sloan informing him that du Pont and Kentucky Alcohol 
Corporation had formed Eastern Alcohol Corporation to 
manufacture industrial alcohol; stated that a news clipping 
had appeared concluding that glycerin had an advantage 
over alcohol as an antifreeze; that Kentucky Alcohol wanted 
to know whether General Motors was giving their official 
approval to such publicity, and, if so, ‘‘that their attention 
be called to the interest which the du Pont Company will 
have in the future’’ in the manufacture and sale of alcohol. 
To this Sloan replied that as a corporation, General Motors 
could take no position in the matter and must be guided by 
the facts in the case; that alcohol had been discovered to 
have a bad effect on Duco finish, used extensively by Gen- 
eral Motors units, and therefore he would out of necessity 
favor glycerin. 

In 1926, Pratt wrote to F. LaMotte, Director of Pur- 
chases at du Pont, that after study General Motors had 
concluded that Prestone, an antifreeze manufactured by 
Union Carbide, was the most satisfactory mixture on the 
[fol. 537] market and that General Motors was recom- 
mending its use. Thereafter, Sloan wrote to J. B. Jackson 
of General Motors Research Laboratory requesting infor- 
mation regarding the amounts of glycerin and alcohol used 
in antifreeze mixtures and their respective merits. The 
Laboratory report specified several points favoring glycerin 
and Pratt conveyed the information to du Pont. 

In an exchange of letters between Sloan and the Chief 
Engineer of Chevrolet, Sloan suggested that the Chevrolet 
instruction book simply state facts on antifreeze ang omit 
the words ‘‘are to be preferred’’. The Chevrolet instruc- 
tion book eliminated the paragraph expressing preference 
for glycerin. 

In October 1926 du Pont began production of ethyl alco- 
hol. General Motors was approached as an outlet and was 
also requested to ascertain to what extent glycerin anti- 
freeze might cut into the use of alcohol as an antifreeze. In 
addition, Phelps of the du Pont Development Department, 
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asked Pratt to find out whether the shortcomings of gly- 
cerin as an antifreeze, as reported by du Pont, could be 
verified by the General Motors laboratory. 

James Lynah, the Executive Secretary of the General 
Motors laboratory, reported to Pratt in November 1926 
that as alcohol-water solutions were recommended for any 
class of service, and in view of the indifference toward 
Prestone, it was evident that General Motors divisions 
would largely employ the alcohol solution as an antifreeze. 
Lynah further stated that he had written Phelps regarding 
price considerations for volume purchases, and if that could 
be obtained, he would ascertain the requirements for the 
divisions. 

Phelps again wrote Pratt stating some of the General 
Motors divisions, particularly Cadillac, were recommend- 
[fol. 538] ing glycerin instead of alcohol, although Buick 
recommended the use of alcohol. In the following month 
Cadillac recommended that only alcohol be used. 

During this period when du Pont was seeking General 
Motors endorsement of alcohol for use as an antifreeze, 
glycerin manufacturers such as Armour & Company were 
similarly seeking General Motors endorsement of their 
product for use as an antifreeze. 

In December 1926 Sloan advised Pratt that the General 
Technical Committee of General Motors, approved by the 
chief engineers of the car divisions, had decided on the 
policy of pointing out there were two antifreeze materials 
—glycerin and aleohol—and that the sole disadvantage of 
alcohol was that when spilled it would disfigure the finish 
and that glycerin was satisfactory if used in strict accord- 
ance with the manufacturers recommendation. In Decem- 
ber 1926 Sloan wrote Pratt that he had looked over the file 
of correspondence Pratt had with du Pont on the question 
of alcohol and glycerin, and that with the decisions reached 
by the General Technical Committee, the new instruction 
books would contain a statement setting forth the advan- 
tages and disadvantages of both. The record shows that 
du Pont attempted in 1926, 1927 and 1928 to sell ethyl 
alcohol to General Motors. In each of these years its bid 
was rejected by General Motors Purchasing Committee. 


On January 9, 1926 James Elms of the Paint and Varnish 
Department of du Pont wrote to Pratt about the Delco- 
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Light Company, one of the accessory companies of General 
Motors. He stated that Delco-Light had been purchasing 
rubber and finish varnish from Lowe but that Lowe had 
been unable to solve a paint problem and du Pont had been 
called in; that the problem was solved and du Pont received 
an order from Delco-Light but before delivery it had been 
[fol. 539] cancelled in order to give Lowe another oppor- 
tunity. Biechler, General Manager of Delco, wrote Pratt 
that Lowe had come up with a satisfactory enamel, but con- 
tinued that the manufacturing, chemical and purchasing 
divisions felt they would be in better hands to deal with du 
Pont than Lowe and would be sure to advise him of this 
within a few days. To this Pratt replied that in view of 
the sacrifice du Pont made for General Motors in 1920 and 
1921, he felt where ‘‘conditions are equal from the stand- 
point of quality, service and price, the du Pont Company 
should have the major share of those items’’ but that this 
was his personal sentiment and that Biechler should use 
his good judgment keeping in mind the prime consideration 
was what was best for Delco. Pratt testified he invariably 
insisted that his personal sentiments were not to control 
and the division managers were to make their own de- 
cisions, but that he personally thought in the above situa- 
tion du Pont had not been treated fairly. Du Pont made 
one sale of the enamel which was the subject of Elms’ in- 
quiry and thereafter a competitor, The Kay & Ess Com- 
pany, took the business from du Pont and has ever since 
retained it. 

AC Spark Plug Division of General Motors wrote a 
memorandum on April 15, 1926 to Curtice of General 
Motors stating that du Pont had been giving very poor 
service and it would be to the advantage of AC Spark Plug 
to change their source of supply. The President of AC 
Spark Plug, Albert Champion, wrote Pratt enclosing that 
memorandum stating it was being brought to his attention 
because naturally they wanted to do business with du Pont. 
Pratt sent the letter to Moosmann at du Pont asking how 
he should reply. Moosmann responded he would have the 
situation corrected. Some months later Champion wrote to 
Pratt enclosing a memorandum from one of his men who 
desired direct contact with Parlin to work out a technical 
[fol. 540] problem. Pratt sent this to Moosmann. The 
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matter was solved and Pratt thanked Mossmann for giving 
Champion the kind of service he should have. 

On October 28, 1926, Lammot du Pont, President of 
du Pont, wrote to Sloan that du Pont’s Paint Department 
was upset because of the difficulty of getting accurate in- 
formation on the probable requirements of General Motors 
units for Duco and inquired whether there was any objec- 
tion to giving production schedules he received from the 
General Motors Finance Committee, of which he was a 
member. Pratt, in Sloan’s absence, replied stating the fig- 
ures should not be given and upon his return Sloan con- 
firmed this decision. Lammot du Pont pursued the subject 
further with Sloan and Sloan replied that in the meantime, 
until he looked into the matter, he had no objection to Lam- 
mot du Pont giving the production schedule figures to his 
paint man, confidentially. Pratt did not approve and wrote 
to Sloan that du Pont should not be put in any different 
position than any other supplier from whom General 
Motors was buying many times the amount purchased from 
du Pont. 

On May 1, 1926 Phelps of du Pont asked Pratt whether 
he could conveniently get the approximate quantity of oil 
cloth and black enamel used by General Motors as du Pont 
was considering manufacturing oilcloth. Pratt sent the in- 
quiry to Lynah and transmitted the information received 
from Lynah to Phelps. Pratt testified there were many in- 
quiries along these lines not limited to du Pont and the 
committee customarily furnished the requested information 
as it was always interested in new potential suppliers. 

Lammot du Pont in September 1926 wrote Pratt on be- 
half of Jack Sproul, a son of the Pennsylvania governor, 
who was with the General Refractories Company, about 
{fol. 541] giving that concern a chance at the fire brick 
business of Remy Company, a General Motors accessory 
division, stating that it would be greatly appreciated if 
some business could be turned his way. Pratt replied that 
Sproul’s effort to use influence to get business from Gen- 
eral Motors would not work, that General Motors purchas- 
ing departments tried to get the best for General Motors, 
that suppliers had to establish the merits of their product 
and it was not the duty of the purchasing departments to 
give special consideration to any firm. 
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Again in 1931, Lammot du Pont wrote to Pratt that the 
anthracite coal people had protested to du Pont regarding 
General Motors entering into the manufacture of oil burn- 
ers. Lammot du Pont stated that the outlook for du Pont’s 
business in the anthracite field was jeopardized, that though 
he was convinced that du Pont could not dictate to General 
Motors with respect to their going into the oil burner 
business nor could the advantages or disadvantages to 
du Pont be considered as a factor in General Motors’ de- 
cision, that General Motors might be injured by going into 
that business. Pratt replied that because a ‘‘poorly led 
association of coal producers did not recognize that the 
world progresses’’ and takes an unsound position was no 
reason to discontinue that activity. Pratt continued to 
recommend the manufacture of oil burners by General 
Motors, and it entered that field and is still one of the large 
manufacturers of oil burners. 


During 1934 Pratt wrote to Fred G. Hughes, General 
Manager for New Departure Manufacturing Company, a 
General Motors subsidiary, that some of his friends in 
du Pont had called him about the National Ammonia Com- 
pany, a du Pont subsidiary, having lost the ammonia busi- 
ness they had formerly enjoyed with New Departure al- 
though their price and service were in every sense com- 
(fol. 542] petitive and stated he would be interested to 
know the reason. Hughes replied that the du Pont product 
had proved unsatisfactory, that the Barrett Company prod- 
uct which they used gave no trouble, that the truck division 
had asked New Departure to buy from Barrett as it was a 
large user of General Motors trucks, and further he did not 
know National Ammonia Company was a du Pont subsid- 
iary, but did not believe that should make any difference. 
Pratt wrote to National Ammonia enclosing Hughes letter 
and said it might be more desirable and do the ‘‘desk 
warmers’’ in du Pont some good to contact General Motors 
units more closely to see whether or not their product was 
suitable. Pratt testified that Hughes’ letter showed that 
du Pont had not even contacted New Departure and did 
not know their ammonia was unsatisfactory. Pratt wrote 
Hughes thanking him and stating that his reason for buying 
from Barrett was entirely satisfactory. 


The evidence relating to the exchange of data, figures, 
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and information on suppliers by certain officers and em- 
ployees of du Pont and General Motors, viewed as a whole, 
establishes that the du Pont Company was interested in 
selling its products to General Motors and made efforts to 
do so; a fact which is not denied by the defendants. The 
evidence, both oral and documentary, does not establish, 
however, that there was any agreement between the two 
companies that required General Motors to buy all or any 
part of its requirements from du Pont. Nor does the evi- 
dence establish that du Pont dictated or controlled the 
purchasing policies and practices of General Motors or 
sought to dictate or control those policies and practices. In 
act, the evidence shows that General Motors exercise 
complete freedom in determining where it would purchase 
its requirements of products of the kind that du Pont 
nd 


manutactured. 






[fol. 543] General Purchasing Committee (1923-1931) 


This committee was created at the suggestion of Sloan 
and was to enable General Motors to compete with Ford, 
which had approximately 55% of the business in 1921. 
James Lynah became its Secretary. After the establish- 
ment of this committee, Lynah conducted a study to de- 
termine what items might be common to some of the divi- 
sions and to pool the purchase of such items. Lynah 
reported a list of thirty-two possible items to Sloan, Chair- 
man of the General Purchasing Committee. Only three of 
the thirty-two items listed were products manufactured by 
du Pont—imitation leather, top fabrics and paints. 

In February 1923, Allen, General Manager of the Cellu- 
lose Department of du Pont, in a report to its Executive 
Committee on the subject of Fabrikoid and top materials, 
referred to a meeting in Detroit at which he, Lynah, the 
Assistant Director of the Purchasing Committee, Pratt, 
a member of that committee, and the purchasing agents for 
Chevrolet and Cadillac, met; that he discussed with them 
the great risk inherent in du Pont covering the grey goods 
requirements for six months and in turn selling the finished 
product on a requirements basis without protection against 
a slump in the motor industry; that their reaction was that 
it was a risk which other manufacturers in the same line 
assumed. The question of an additional source of supply 
was discussed and the conclusion reached that General 


ORDERS ENFORCING ANTITRUST LAWS 173 


Motors units should purchase 20% of their leather substi- 
tutes and top material from one of du Pont’s competitors 
leaving 80% to du Pont at prices determined by competi- 
tion. 

The Government has placed considerable emphasis upon 
this document and others written at about this time which 
[fol. 544] relate to General Motors’ decision to limit its 
purchases of fabrikoid and top materials from du Pont to 
not more than 75% or 80% of its requirements. GTX 406 
and related documents reflect the imposition by General 
Motors upon du Pont of the two-source-of-supply purchas- 
ing policy. Lynah testified that early in 1923 the General 
Purchasing Committee began to put that policy into effect 
wherever it found that all the Divisions were buying their 
requirements from the same supplier. The records of the 
Purchasing Committee corroborate his testimony. Since 
Allen, in GTX 406, was reporting to his superiors a sub- 
stantial loss of business, it was natural that he should at- 
tempt to soften the blow by expressing his confidence that 
no further losses need be anticipated. Lynah’s testimony, 
as well as the other evidence of record—both testimonial 
and documentary—relating to du Pont’s varying success 
thereafter in the sale of its fabric and top materials to 
General Motors indicate that there was no agreement be- 
tween Allen and the General Motors officials; and that his 
confidence about retaining 80% of General Motors busi- 
ness was based upon a belief that du Pont’s quality and 
service were superior to those of any competitor. 

On July 18, 1923, William Coyne, Vice President of du 
Pont, wrote to Pierre S. du Pont, reporting that for the 
last six months of 1923 du Pont had lost 25% of the Chevro- 
let top business although the price and quality of the du 
Pont material was as good as that of competitors; that 
he had been told Mr. Knudsen had Pierre S. du Pont’s 
permission to give 25% of the business to O’Bannon Cor- 
poration which was in the hands of receivers, and won- 
dered whether he could tell him the reasons for this so 
that the next time 100% of the Chevrolet business could 
be procured. Pierre S. du Pont replied stating that he 
thought the ‘‘two source of supply’’ idea was foolish, but 
that he did not think it advisable to interfere in any case 
[fol. 545] unless the ‘‘Executive Committee of the com- 
pany outlines a policy advocating one source of supply’’, 
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that as to the policy of General Motors he could not refuse 
permission to Knudsen to divide his orders for fabrikoid. 
He later sent a letter to Knudsen referring to the Chevro- 
let two source policy and expressing that he firmly be- 
lieved that one good source of supply, properly maintained, 
was more reliable than two sources, but stated that Knud- 
sen had no doubt given personal consideration to the 
Chevrolet matter and continued, 


**T find no fault with the principle which would ap- 
ply as well to other manufacturers as to the du Pont 
Company.’’ (GTX 410). 


The minutes of the General Purchasing Committee on 
September 27, 1923 sent to all division purchasing agents 
of General Motors on the subject of leather substitutes and 
rubber coated fabrics stated that it was shown du Pont 
supplied the larger portion of General Motors require- 
ments of these items, that on account of constantly increas- 
ing consumption, sound judgment demanded maintenance 
of more than one source of supply, that du Pont had been 
afforded the opportunity of meeting competitive prices and 
that competitors now believed that no matter what price 
they put in they would receive no business. It was agreed: 


‘‘that on an equal competitive basis at least 25% of 
the business should be placed with sources other than 
the du Pont Company. That the du Pont Company be 
notified that they should make their best price in their 
initial offer and not count upon having the opportunity 
to meet competitive prices, and that on the basis of 
competitive prices the Divisions were free to place 
their business to the best advantage. * * *’’ (GTX 
412). 


{fol. 546] The minutes further directed the secretary to 
advise C. L. Petze, at du Pont’s Newburgh plant regarding 
their decision. Lynah testified that it was he who brought 
up the subject of more than one supplier of imitation 
leather and rubber coated fabrics and further testified that 
there was no understanding that du Pont would have any 
particular percentage of the business, that being left to 
the division managers; that the instruction to advise du 
Pont of the decision was not unusual and was done with 
all large contractors. 
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From 1923 to 1931 the committee negotiated 709 con- 
tracts. Only fourteen were with du Pont, and thirty were 
with du Pont competitors. The committee rejected a total 
of 342 contracts, of which thirteen were proposed by 
du Pont or were for material du Pont was in a position to 
supply to General Motors. The committee authorized 147 
contracts before any contract was made with du Pont. 

Lynah testified that anyone in the corporation could sug- 
gest an item for consideration by the committee as a con- 
tract possibility and if worthwhile a questionnaire would 
be sent to the divisions from the committee asking for their 
annual consumption of the item, specifications under which 
they purchased, prices and sources of supply. If the item 
was approved by the committee after return of the ques- 
tionnaire, the committee would notify the division that it 
intended to ask for bids and would be given an opportunity 
to suggest bidders. After bids were received, the commit- 
tee would decide whether to contract for the item and with 
whom. If a contract was negotiated, the interested divi- 
sions were notified and required to participate unless spe- 
cifically exempted, and any objecting division was excused 
from participation if it could not be persuaded or its ob- 
jection ‘‘ironed out’’. 


[fol. 547] The rule against a division purchasing outside 
of a general contract was contained in a letter which Sloan 
sent to Pierre S. du Pont, John J. Raskob, C. S. Mott and 
Fred J. Fisher, as follows: 


‘t(@ @ * 


as Chairman of the Committee I wrote to the 
Purchasing Agents of all Divisions and told them that 
they were not to be permitted to purchase outside of 
the General Purchasing Committee’s contracts and in- 
dicated that anything of that kind that was done 
would certainly have the disapproval of the Corpora- 
tion and in a way would not be tolerated.’’ (GTX 
458). 


The committee frequently referred specification prob- 
lems to production experts with the view of ascertaining 
whether standardized specifications were feasible on some 
of the common items used by the divisions, where the 
specifications varied. Lynah testified that this was one 
of the important functions of the committee. 
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He further testified that the committee followed certain 
general rules in carrying out its work; such as (1) no gen- 
eral contract was developed unless the item was used by 
more than one division as there would be no price ad- 
vantage unless there was increased volume, (2) no general 
contract was developed unless it would result in substantial 
savings, (3) where possible the committee desired more 
than one source of supply, (4) contract prices were to 
be kept confidential to protect sellers as the General Motors 
volume would justify lower prices than the seller could 
allow a customer purchasing in less quantity. These rules 
were adopted eighteen months before the committee made 
any contract with du Pont. 

The first items reached by the committee which were 
manufactured by du Pont were fabrikoid and top or rub- 
ber coated fabrics and no contract for these items was 
[fol. 548] ever entered into by the General Purchasing 
Committee. In the Fall of 1923, twenty-one months after 
the formation of the committee, the subject of paints was 
considered and was referred to the Paint and Enamel 
Committee as there were no standards established for that 
material. No contract was entered into by the General 
Purchasing Committee requiring purchase of paints and 
varnishes, although du Pont requested such a contract. 
After quantity discount, a two year contract supplying re- 
quirements of seller’s make was made. 

The General Purchasing Committee rejected contracts 
with du Pont because of lack of volume on photographic 
supplies, maintenance paint, floor paint, stripping mate- 
rials and thinners, machinery enamels and aluminum spar 
mixing liquid, and because of lack of savings rejected con- 
tracts with du Pont on pyralin, leather substitute and rub- 
ber coated fabrics, denatured alcohol, antifreeze material, 
antifreeze methanol, varnish and oil type materials. 

Lynah testified that once the committee decided to con- 
tract for an item, selection of the supplier was premised 
only on ‘‘quality, service and price’’ and in 1928, answer- 
ing a Mr. O. H. Briggs, Sales Manager of du Pont- 
Pathe Film Manufacturing Company, who had asked him 
to specify the use by General Motors of du Pont photo- 
graphic film, stated: 


‘‘In the making of our purchases, we believe that 
each transaction should stand on its merits and we pre- 
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sume that the company buying films for our use is 
guided by this same principle and that if the quality of 
your product and service, consistent with prices 
quoted, are the best he can obtain, he will buy from 
you.’’ (GM 194). 


Early in 1924 the committee developed the idea of a 
sliding scale discount contract permitting a supplier to fix 
[fol. 549] his base price on volume of business he had 
previously enjoyed and for increased volume offer an ad- 
ditional discount. Many contracts were made by the com- 
mittee on this basis and the divisions were encouraged to 
participate in them. 

In April 1924 G. H. Kerr, a du Pont executive in the 
Explosives Department, wrote to Pierre S. du Pont, Chair- 
man of the Board of du Pont and General Motors, stating 
that about two years ago he conceived the idea that it might 
be of value to du Pont to use their purchasing power for 
the purposes of influencing concerns from whom they pur- 
chase to purchase in turn from them; that if the purchasing 
power of General Motors were added to that of du Pont, 
and if used intelligently, it would result in securing large 
business for du Pont; that this was proved in the Acid 
and Heavy Chemicals Division of the Paint Department 
of du Pont which received consideration from Bethlehem 
Steel because of the purchases General Motors made from 
them. Pierre S. du Pont wrote to Sloan asking him to talk 
the matter over with Kerr saying that ‘‘one of our repre- 
sentatives was with the Bethlehem Steel people and hap- 
pened to see their file card in which they classified du Pont 
and General Motors as one.’’ Sloan replied to Pierre S. 
du Pont’s letter stating the suggestion was constructive 
and referred it to the General Purchasing Committee. 
Lynah and a’Mr. Kother subsequently saw Mr. Kerr. 

About a year previously, Pratt, Vice President of Gen- 
eral Motors, wrote to R. R. M. Carpenter that it had re- 
cently come to his attention that a number of the automo- 
bile companies outside of General Motors were consider- 
ing their purchases from the General Motors Accessories 
Division and from du Pont as purchases from ‘‘one inter- 
est’’ and that consequently to have a better view point 
when considering those outside companies it might be 
helpful to get the entire volume of sales that du Pont and 
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[fol. 550] General Motors make to the outside companies. 
He procured the sales figures from the Accessory Division 
and Parts Companies of General Motors and obtained from 
Carpenter the 1922 figures on sales du Pont made to out- 
side companies. 


On July 2, 1924 the General Purchasing Committee re- 
ported that while there are cases which might be profitably 
dealt with on a reciprocity basis, there were so many com- 
plications and difficulties involved that it would be best ‘‘to 
stand on our own equities and require our suppliers to do 
so’’; but that the divisions were at liberty to treat such 
cases individually as the situation might require. 

Lynah advised Kerr on August 13, 1924 that the infor- 
mation relating to Manhattan Rubber Company and Nairn 
Linoleum Company would be secured since it was available 
without any expenditure of time on the part of the divi- 
sions, but stated: 


‘*Tt is understood that information in connection with 
our purchases such as | have tentatively agreed to en- 
deavor to secure for you, is not to be used to influence 
our sources to place business with the du Pont Com- 
pany, or to place the du Pont Company in a preferred 
position as a source because of its interest in General 
Motors. 

‘*There would be no objection to your advising our 
sources that the du Pont Company holds a large in- 
terest in General Motors and solicit their earnest con- 
sideration on this account.’’ (GTX 538). 


The following month, the General Purchasing Committee 
determined that as a practice General Motors could not 
undertake to supply information showing the volume of 
business done with any suppliers to the du Pont Company 
[fol. 551] but ‘‘that in special cases, upon request by the 
President of the du Pont Company to the President of Gen- 
eral Motors, the situation would be properly dealt with’’ 
by the presidents; and, that it was believed General Mo- 
tors’ buying position ‘‘would be prejudiced in that sup- 
pliers who had been influenced to place business with the 
du Pont Company through their relationship with General 
Motors might reasonably expect’’ General Motors to place 
business with them. 
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On September 6, 1924, excerpts of the committee’s meet- 
ing were sent to Irenee du Pont by Lynah with a letter 
wherein he stated the reciprocity practice had been dis- 
cussed by the committee at two meetings and 


‘tas we are following a very definite policy in General 
Motors of having our Sales activities and Purchasing 
activities maintain their own status without the one 
influencing the other, it was felt that to supply the du 
Pont Company with the information requested by Mr. 
Kerr would convey the impression that the du Pont 
Company could influence General Motors’ purchases.”’ 
(GTX 539). 


The General Purchasing Committee agreed that it could 
not undertake to supply to du Pont information showing 
the value of business done with its suppliers. Irenee du 
Pont answered that, of course, any action which General 
Motors took was entirely its own affair and du Pont should 
not be critical, but that reciprocity yielded excellent re- 
sults. 

That same month, Pratt wrote to the General Manager 
of the Paint Department of du Pont, who was anxious to 
secure an acid contract with Bethlehem Steel: 


‘*It is practically impossible for me to give you any 
information as to where our steel requirements will be 
(fol. 552] placed from month to month, as our Pur- 
chasing Agents in the various divisions do not know 
themselves until a day or two before the order is 


placed.’’ (GTX 542). 


that one of the divisions was buying extensively from 
Bethlehem during the first six months of the year and 
would continue buying according to their needs if ‘‘ Bethle- 
hem’s price and quality continue to be favorable in com- 
parison with other companies.’’ 

The only special occasion in which the President of 
du Pont requested information from the President of Gen- 
eral Motors occurred in 1928. In January 1928 Lammot 
du Pont wrote to Sloan that the du Pont Explosives De- 
partment was confronted with the loss of its trade through 
the use by a competitor of a reciprocity argument; that 
du Pont desired to supply Jones & Laughlin Steel and 
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Inland Steel with figures as to purchases from them by 
du Pont and its affiliated companies; that General Motors 
1927 purchases from Jones and Laughlin and Inland were 
requested; and stated: 


‘<Tt is, of course, understood that in presenting these 
figures to our customers it will be for the purpose of 
retaining trade now enjoyed. There will be no promise 
or assurance that these purchases will continue or that 
the du Pont Company’s efforts in the past have caused 
General Motors to place this business.’’ (GTX 543). 


Sloan sent the letter to Pratt stating that on general prin- 
ciples he was not keen about this matter but it was the 
first time it had happened and was not very important since 
he did not believe General Motors was buying to any great 
extent from these companies. Pratt replied to Sloan indi- 
cating that little was bought from Inland but a great deal 
was bought from Jones & Laughlin, and continued, that as 
[fol. 553] Chairman of the Purchasing Committee, he had 
invariably refused 


‘*to give the du Pont Company any information which 
they might use in any way to influence their customers 
to think that the du Pont Company in any way could 
influence General Motors Corporation in buying their 
materials and supply because the particular customer 
bought from the du Pont Company. Personally, I 
think it is very necessary that we have a definite policy 
in this respect, especially in connection with our deal- 
ings with the du Pont Company (who are working on 
the principle of reciprocity while General Motors is 
not), as I am afraid there are instances where du 
Pont salesmen have implied that they could influence 
General Motors in choosing its source of supply as 
other than the three fundamentals of purchasing, 
namely, quality, service and price. * * *’’ (GM. 201). 


He continued stating he had been guided only by the follow- 
ing considerations: 


‘‘(a) The du Pont Company in fact has no more 
right to such information than any of the other 60,000 
stockholders in General Motors * * * 
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(b) If we supply the du Pont Company with the 

amount of our purchases from any company they wish 
to sell, and their salesmen are allowed to display this 
information to their prospective customers, it neces- 
sarily follows that the impression would be made upon 
the customer that General Motors wishes that partic- 
ular supplier to consider in dealing with General 
Motors its relationship with the du Pont Company, or 
otherwise General Motors would not supply the du 
Pont Company with the information. 
[fol. 554] (c) * * * The principle of reciprocity must 
imply that you are giving something in order to get 
something. * * * If there is any thing to be gotten our 
position should be to see that it is gotten for General 
Motors Corporation rather than the du Pont Com- 
pany. 

(d) If our Purchasing Agents know that we are 
willing to allow the du Pont Company to use our pur- 
chases to influence du Pont sales, can we expect them 
to always resist giving weight to other considerations 
than the best interest of General Motors in placing 
their orders? 

(e) I think that we are all pretty well agreed that 
we could not afford to use the principle of reciprocity 
in General Motors purchases. If that is true we cer- 
tainly can not allow anyone else to imply that they 
can use General Motors’ purchases for the purpose of 
reciprocity. 


In the particular case under consideration I see no 
difference in Mr. du Pont using the information he re- 
quested in order to retain business than for him to use 
same to get business. In my judgment, if the du Pont 
organization are not able to maintain the business they 
have through the quality of their goods and the service 
they render, then they should not be allowed to retain 
it because General Motors’ purchases goods from that 
particular customer of the du Pont Company. The 
steel companies must know the amount of business 
they are doing with General Motors Corporation, and 
if being reminded of this volume of business by the du 
Pont Company results in the steel companies being 
willing to do something for the du Pont Company 
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that they would not have done without such reminder, 
{fol. 555] then we in General Motors are not getting 
all we should from the steel companies.’’ (GM 201). 


He continued that since Sloan had promised the informa- 
tion to Lammot du Pont, it would be supplied but felt it 
was a very bad precedent to establish. Pratt testified con- 
cerning this letter that his seeming inconsistent attitude 
toward Mr. du Pont and toward ‘‘some of the small men in 
the du Pont organization’’ regarding exchange of informa- 
tion was that when Mr. du Pont was involved, General 
Motors was establishing a policy and when dealing with 
employees of du Pont it was on an individual basis. 

Other than the single incident in 1928 referred to above, 
the Purchasing Committee Resolution of 1924 appears to 
have been a dead letter. The Government has offered no 
proof that any information was passed to du Pont since 
that time. Sloan could recall no instance and the last two 
presidents of du Pont not only could recall no such instance 
and also were unaware of the Resolution until the trial of 
this case. The Court is satisfied on the basis of all of the 
record that the Resolution never was carried out and does 
not represent the parties’ practice—certainly not in the 
last twenty-five years. Accordingly, the matter deserves 
no further attention. 

The General Purchasing Committee was abolished in 
1931 and no centralized purchases of products have been 
made since that time. 

The evidence of record does not establish, or tend to 
support, the Government’s contention that the General 
Purchasing Committee was created and operated as an 
instrumentality to carry out the desires of du Pont. In 
fact, actions taken by the Committee were seriously detri- 
mental to du Pont in a number of respects. For example, 
the Committee initiated the two source of supply policy in 
connection with artificial leather and top materials; it 
[fol. 556] refused to make a contract with du Pont for 
pyralin; it encouraged the early development of competi- 
tion for Duco, and refused to renew du Pont’s requirements 
contract as soon as a competitive lacquer was available. 

The Committee, the record shows, was created, operated 
and ultimately terminated in 1931 to serve General Motors 
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interests—not du Pont. Relations with du Pont were but 
a minor aspect of its activities, and it dealt with du Pont 
only in the same manner as it did with other suppliers. 
All of its work is now ancient history and the evidence with 
respect to its activities has but limited probative value. 
But to the extent it deserves consideration it supports the 
position of the defense rather than the Government. 


Fisher Body; and use of the discount and rebate system 
in purchases and sales between the defendant 
manufacturers with special reference to Fisher Body. 


Lawrence Fisher testified that Mr. Durant, and Mr. 
Chrysler, who was associated with him, had stated that 
General Motors would have to expand their capacity be- 
cause of the increased public demand for closed bodies, that 
General Motors was not organized to do that, and needed 
a source of supply for such bodies, that they wanted the 
Fisher brothers to agree to come into General Motors for 
that purpose. In the negotiations, it was agreed that Gen- 
eral Motors was to purchase from Fisher Body such of the 
closed body business as Fisher Body ‘‘was able to handle 
now and in the future’’. The affiliation was reported to 
the stockholders of both companies, each stating that the 
association of the two assured both a continuity of demand 
and supply for the Fisher Body product. 

The voting trust agreement made in 1919 between Fisher 
brothers and Durant also provided that General Motors 
acquire 60% interest in Fisher Body and the majority of 
[fol. 557] Fisher Body stock was placed in a trust for five 
years with the right to vote same placed in the hands of 
four trustees—two representing Fisher Body interests and 
two representing General Motors. At the same time the 
six brothers contracted to remain with and direct the op- 
erations of Fisher Body for five years ending in 1924; the 
voting trust to expire the same time as these contracts. 
The Fisher brothers had expressed a wish for closer asso- 
ciation with General Motors, and in 1922 Fred Fisher, al- 
ready a General Motors director, became a member of the 
General Motors Executive Committee. 

In 1924 it was agreed that three of the brothers would 
devote their entire efforts to General Motors and the other 
three were to operate Fisher Body; that all six would take 
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allotments in Managers Securities in lieu of compensation 
provided in the employment contracts; and the voting trust 
would expire. In October of that year Pierre 8. du Pont 
wrote to Sir Harry McGowan that for months General 
Motors had been negotiating with the Fisher brothers for 
the purpose of arriving at a satisfactory plan to continue 
their association with General Motors and in the plan 
evolved it was thought that 


‘interesting two members of the Fisher family di- 
rectly in General Motors will have a very beneficial 
effect in breaking up a line of separation of the two 
companies’ interests that has not been altogether 
wholesome. From lack of knowledge, the two sides 
have tended to criticize each other, without good re- 
sult. Hereafter the Fishers will better understand 
GM problems and difficulties and, I think, GM men will 
better appreciate the Fisher problems. * * * 

‘*We all feel that the settlement of this business will 
prove very beneficial. Messrs. Fisher are very happy 
[fol. 558] over the solution of the problem, as for 
some time they have been fearful lest failure to get 
together would necessitate the breaking up of rela- 
tions, perhaps a break in the Fisher family, concerning 
which they naturally have great pride, as they have 
been phenomenally successful in the cleanest kind of a 
business enterprise.’’ (GM 32). 


On June 30, 1926 General Motors acquired the remaining 
40% interest in Fisher Body for the reason that Fisher 
Body had been unable to make price reductions which Gen- 
eral Motors needed or to expand its plant capacity and re- 
serve its entire production for General Motors. Fisher 
Body became a division of General Motors. In connection 
with this acquisition, John J. Raskob requested du Pont to 
loan General Motors a quarter of a million shares of Gen- 
eral Motors common to finance the transaction, which was 
done. 

In 1919 when the voting trust was first established only 
25% of General Motors car production was in closed 
bodies, but by 1926 the percentage had increased to 90%. 
The 1919 contract with Fisher Body provided that Fisher 
Body was to receive cost plus 17% on all closed body work 
for General Motors. 
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At the time of the du Pont investment in General Motors, 
Fisher Body was building closed bodies for General Motors 
and buying pyroxylin coated materials for closed body tops 
from Textileather. Before and after 1917 du Pont sought 
to secure this business of Fisher Body but was unsuccess- 
ful. In July 1925 the Executive Committee of du Pont 
was informed that du Pont had been unable to sell Fisher 
Body closed car curtains and had lost orders of about 
200,000 yards on rubber coated fabrics to Chase and Haartz, 
[fol. 559] owing apparently to price considerations. In 
1925 du Pont’s total fabric sales to Fisher Body amounted 
to $303,000. 

In 1925 three events occurred which established du Pont 
as a substantial supplier to Fisher Body of rubber coated 
material: (1) Fisher Body made a change from pyroxylin 
coated to rubber coated decking not produced by Tex- 
tileather; (2) du Pont introduced a new rubber coated 
decking ‘‘Glazed Pontop’’ which tests showed to be su- 
perior to others; and (3) du Pont, at the request of a 
Fisher Body Vice-President, employed Mr. J. Henry Smith 
as its Detroit sales representative for coated and combined 
fabrics. This last event resulted in an order to du Pont 
for 300,000 yards of Pontop for the balance of 1925. This 
Brown testified was ‘‘about six times as much business as 
we had got from Fisher in previous years.’’ 

During the last half of 1925 Fisher Body placed with 
du Pont heavy fabric orders that increased its purchases 
almost fourfold the following year. 

In early 1926 du Pont introduced ‘‘Everbright’’ a new 
rubber coated decking which was widely adopted by the 
automobile industry and in 1926, after Fisher Body had 
tested it, du Pont was supplying Fisher Body with consid- 
erably more than one-half of its top material requirements. 
Thus, during the last half of 1926 Fisher Body placed the 
greater portion of their rubber coated fabrics business with 
du Pont’s Fairfield plant. 

The advent of the so-called super discount plan is con- 
sidered under this heading since the Government’s analysis 
reflects that its operations were directed to the Fisher Body 
business. 


Early in 1924 the General Purchasing Committee devel- 
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oped the idea of sliding scale discount contracts. This 
[fol. 560] permitted a supplier to fix his base price upon 
the volume of business he had previously enjoyed and as an 
inducement for increased volume offered an additional dis- 
count. Several contracts were made by the committee on 
this basis and GM 162 contains excerpts of these. 
Preceding the adoption of the super discount plan in 
August 1926, du Pont had been making discount arrange- 
ments with General Motors on certain fabric materials. In 
July 1925 the Paint, Lacquer and Chemicals Division re- 
ported to the Executive Committee of du Pont as follows: 


‘We are negotiating a one year’s contract dating 
from July 1st with General Motors which will cover the 
entire requirements of the General Motors units for 
pyroxylin finishes and a minimum of 50% of Fisher 
Body requirements. The committee has approved an 
extension of the discount scale which has been in force 
this year, and by purchasing maximum amounts during 
any given quarter General Motors may gain up to 
12% discount from the present standard price. It is 
hoped that, since almost all of the Fisher Body busi- 
ness must be included if General Motors as well as 
Fisher is to obtain this maximum discount, that this 
will prove such a strong inducement for Fisher to give 
us this business that competition for Fisher business 
will be greatly lessened.’’ (GTX 454, p. 4.) 


The General Purchasing Committee invited W. P. Allen 
of du Pont to present a proposal for sliding scale quantity 
discounts on all purchases from du Pont and invited Stand- 
ard Oil of Indiana to submit a similar proposal on its prod- 
ucts. In August 1926 W. P. Allen, General Manager of the 
Chemical Products Department of du Pont, attended a 
meeting of the General Purchasing Committee of General 
Motors and presented a plan for sliding scale quantity dis- 
[fol. 561] counts to General Motors and Fisher Body pur- 
chases on Duco, thinner, fabrikoid, rubber coated fabrics, 
pyralin, paints for maintenance purposes, etc., and the de- 
tails were set forth in a letter from Allen to the General 
Purchasing Committee in September 1926, setting forth 
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that the discount arrangement would begin when purchases 
totaled $9,000,000 : 


Discount 
$9,000,000 ee a i _ $ 75,000 
moemnoneth sk 6s icy _ 175,000 
See i. a as 300,000 
Soon a a ee 
Each additional One Million >_> 150,000 


(GTX 461, 462) 


He wrote again, stating it was desirable to keep the ar- 
rangement confidential : 


‘‘T want to say a word to you about the desirability 
of keeping this matter confidential and in treating it 
as an arrangement within the du Pont-G. M. family 
rather than as a mere concession in prices on indi- 
vidual commodities. 

‘<* * * T again want to emphasize the importance of 
treating this whole matter in a confidential manner. 
It is obvious that we would be unable to continue this 
arrangement unless we can secure much higher prices 
from our other customers; and, if the terms of this 
arrangement become public knowledge in the trade, we 
would inevitably be forced to reduce prices generally, 
which would in turn wipe out the earnings which we 


propose to return to you as a rebate under this plan.’’ 
(GTX 463). 


[fol. 562] In January 1927 Lammot du Pont wrote a mem- 
orandum addressed to Pierre S. du Pont, Chairman of the 
Board of General Motors and John Raskob, Chairman of 
its Finance Committee, giving figures on General Motors 
purchases of fabrikoid, rubber and parlin, and stated: 


‘*I gather you were somewhat surprised at the state- 
ment that General Motors was not buying anywhere 
near all of their requirements of products which du 
Pont makes, from the du Pont Company.’’ (GTX 460). 


The tabulation attached consisted of figures for the year 
1926 on products consumed by General Motors and Fisher 
Body, which were not enjoyed by the Fabrikoid and Chem- 
ical Products Divisions of du Pont, in a total amount of 











188 ORDERS ENFORCING ANTITRUST LAWS 


$5,339,500. It showed that Fisher Body purchased from 
competitors a larger amount of fabrikoid and rubber prod- 
ucts than the other divisions and was the only one listed 
as purchasing from competitors products in the chemical 
field, approximately $3,012,500 in primers, surfacers, 
ground coats, black Duco and thinners. The reason for this 
was stated by Allen to be that the figures on chemical 
products did not mention General Motors car units since 
Buick, Chevrolet and Olds purchased practically 100% of 
their requirements from du Pont, so that Oakland was the 
only unit purchasing anything worthwhile from competi- 
tors and this mostly in undercoats. He stated: 


‘“When we were discussing with the General Motors 
Purchasing Committee in the middle of last year the 
question of granting them a super discount as an in- 
ducement to place with the du Pont Company more 
of the General Motors business, they admitted that for 
the year up to that time General Motors and Fisher 
Body had bought a total of $12,000,000 worth of mate- 
rials made by the du Pont Company, of which $8,000,000 
{fol. 563] had been placed with us and $4,000,000 with 
competitors.’’ (GTX 460). 


A report by the Paint, Lacquer and Chemicals Department 
to the Executive Committee of du Pont for the month of 
November 1926 stated that General Motors was unwilling 
to make a requirements contract for 1927 although du Pont 
had reduced the prices of thinner and although these prices 
were subject to quantity discount; that competition in the 
pyroxylin finish field was apparently the cause for General 
Motors’ attitude. It was also reported that du Pont had 
succeeded in selling Buick its fabrikoid requirements for 
the first half of 1927 ‘‘notwithstanding competition from 
Federal Leather Co. at a differential of 11¢ per yard under 
our quotations.’’ 

The following month, December 1926, another report was 
made stating that General Motors’ action in receiving a bid 
from U.S. Industrial Alcohol on specified thinner composi- 
tion, compelled du Pont to make an offer ‘‘at approximately 
the same net price when all discounts are included’’ and 
that this would have to be extended to all customers with 
the result that profits from the thinner business during 
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1927 would be less than in 1926. The report also stated 
under Sales of Special Significance that Oakland Motor Co. 
had placed an order for their requirements of fabric for 
the first six months of 1927 with du Pont ‘‘notwithstanding 
lower prices being quoted by Federal Leather and Cotex.”’ 
The contract on thinner requirements was granted by the 
General Purchasing Committee to U. S. Industrial Aleohol 
for a six month period. 


In October 1927 the Paint, Lacquer and Chemicals De- 
partment reported as follows: 


‘Renewed interest on the part of General Motors 
people has been aroused in the question of the volume 
[fol. 564] oil-type undercoats and black ‘Duco’ busi- 
ness that is being placed with competitors by Fisher 
Body Division. Their own estimate is that General 
Motors Corporation might save as much as 500,000 a 
year by placing this business with us, due to our lower 
prices on undercoats and the increased discount this 
added volume would enable them to obtain on all other 
purchases under our so-called ‘super-discount’s’ agree- 
ment. Our latest information is that this subject is 
being actively agitated by the General Motors Pur- 
chasing Committee but have not yet heard to what 
extent the operation of the super discount plan is 
swinging sentiment in our favor.’’ (GTX 492). 


The General Purchasing Committee of General Motors 
in July 1928 wrote the purchasing agents of the General 
Motors Divisions and Fisher Body regarding the du Pont 
super discount saying that while it was agreed that healthy 
competition was to be maintained if 80% of the purchases 
of material such as du Pont was in a position to supply 
are given to them on an even basis, the earnings under the 
super discount will be materially increased and they were 
urged to cooperate to that end. 

During 1927 Fisher Body went back to pyroxylin deck- 
ing on most models and purchased about one-half of its 
requirements from du Pont’s competitors. In 1928 Fisher 
Body returned to Everbright and in 1929 competitive mate- 
rials met its quality and Fisher Body reduced its purchases 
from du Pont to about one-third of its coated fabric re- 
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quirements, which it continued to purchase until 1935 when 
the all steel top eliminated its use. 

The du Pont Fabrics and Finishes Department reported 
to the Executive Committee for the month of June 1929 
on the effect of the special discount plan stating that 
[fol. 565] $379,000, representing discount earned on total 
purchases of du Pont products amounting to $11,528,000, 
had been paid for the year ending June 30, 1929, and that 
for the previous year the discount had amounted to $200,000 
on purchases of $10,201,000; that 


‘‘While the value to us of this arrangement has been 
subject to question at times, there appears to be no 
longer any doubt that it has had and is continuing to 
have a very beneficial effect in fostering a friendly 
attitude toward du Pont products in general, which 
serves to minimize the occasioned differences that must 
of necessity arise in handling of such a large volume 
of varied products.’’ (GTX 496). 


With the depression years, General Motors production 
and its purchase declined. From 1929 to 1932 Fisher 
Body curtailed its output 71%—from 1,360,617 units to 
395,604 units—and its purchases from du Pont were re- 
duced. Since General Motors requirements had been cut to 
a point where it was unable to earn a discount in 1930, du 
Pont lowered the minimum amount at which super discount 
would become payable during the next year. In 1932 the 
super discount plan was terminated. 

In October 1931 du Pont bought 300,000 shares of Gen- 
eral Motors common stock from the Fishers; the other 
200,000 were purchased by the Opel interests in Germany. 
Before this purchase the Fisher Brothers held 532,069 
shares of General Motors common, or 11.8% of the 4,509,060 
General Motors common held in Managers Securities. In 
addition, they held 1,600,000 shares of common stock re- 
ceived when General Motors purchased the remaining 40% 
minority interest in Fisher Body in 1926. In 1934 F. J. 
and C. T. Fisher retired as directors and members of the 
Executive Committee of General Motors and L. Fisher 
[fol. 566] succeeded C. T. Fisher as Central Office Execu- 
tive at General Motors. He held this post until his retire- 
ment in 1944. 
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When the all steel top for passenger automobiles was 
adopted for all General Motors cars in the mid-1930s and 
until 1939 the principal use of fabrics at Fisher Body was 
the combined uncoated fabric for tops of convertible cars. 
Du Pont presently enjoys between one-third and one-half of 
this business. Fisher Body first used du Pont Teal, a fabric 
used for convertible tops, in 1926, and purchased 50% of 
its requirements of this fabric until 1930. In 1931 Fisher 
Body requested all its suppliers, including du Pont, to 
give a two year guarantee against damage by cleaning 
materials. Although du Pont tests showed its Teal would 
withstand cleaning materials, du Pont felt it could not 
make the guarantee, and Haartz Auto Fabric Company, 
which was willing to make such a guarantee, became Fisher 
Body’s sole supplier of this type of fabric. By 1933 du 
Pont felt it could make the two year guarantee and sought 


to regain some of this business, but secured none until 
1948. 


In late 1946 Fisher asked du Pont to develop a combined 
uncoated fabric which would not be subject to the fading 
and shrinking problems evidenced in Haartz material. By 
1948 du Pont had solved the problem and was awarded 
part of Fisher’s business. From that year to 1951 du Pont 
enjoyed one-half of Fisher’s business, and in 1951 about 
one-third. Since 1946 or 1947 du Pont supplies Fisher 
Body with 35-45% of its coated and combined uncoated 
fabric requirements. 

In 1940 and 1941 du Pont secured the major share of 
Fisher Body requirements for coated fabrics. Since 1947- 
1948 this business has declined and du Pont is only one of 
four major suppliers of this fabric to Fisher Body. The 
(fol. 567] other suppliers are Haartz, Textileather, and 
United States Rubber. Fisher Body has adhered to a policy 
of several sources of supply. 


The record, including all the evidence summarized in the 
preceding paragraphs, amply establishes that du Pont 
sought to sell its finishes and fabrics to Fisher Body. It 
early recognized that Fisher would be a substantial con- 
sumer of those products since it was making all of the 
closed bodies for General Motors cars. Du Pont’s sales 
efforts included a personal approach to the Fisher brothers 
by Lammot du Pont, at the suggestion of Pierre S. du 
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Pont; the employment as a fabric salesman of one Smith 
who apparently was favorably known to the Fisher man- 
agement; and the offering of a substantial overall price re- 
duction in the form of the super discount for a period of 
about five years during the 1920s. 

The first of these efforts appears to have resulted in no 
advantage to du Pont since its stock ownership in General 
Motors did not persuade Fisher to use Flint products. The 
other two efforts did, it seems clear, increase du Pont’s sale 
of finishes and fabrics to Fisher Body but they do not 
establish the existence of any agreement or understanding 
that Fisher would favor du Pont, and they do not establish 
that du Pont’s sales to Fisher resulted from its stockhold- 
ings in General Motors or its alleged control] of General 
Motors. Moreover, the record indicates that even the dis- 
count did.not secure for du Pont all of Fisher Body’s 
business and indeed may not have increased the portion of 
Fisher’s requirements purchased from du Pont though the 
total dollar purchases from du Pont by Fisher did in- 
erease. The record also shows that Fisher Body at all 
times conducted its purchasing with respect to finishes, 
fabrics and all other products in accordance with its own 
best judgment. The Court finds the testimony of Lawrence 
[fol. 568] Fisher particularly persuasive in this respect. 
His competence and knowledge of this matter cannot be 
questioned. He was in active charge of the Fisher Com- 
pany for many years and subsequently served in high ex- 
ecutive capacities with General Motors. It is highly un- 
likely, if not impossible, that Fisher Body’s purchasing 
practices could have been influenced by an agreement with 
du Pont or by the latter’s position in General Motors with- 
out his knowledge. His forthright testimony and general 
demeanor on both direct and cross-examination are most 
convincing that Fisher Body was neither party to an agree- 
ment with du Pont nor the victum of du Pont domination. 


Finally, the extent to which Fisher Body has purchased 
over the years from competitors of du Pont in substantial 
quantities cannot be squared with the charge that Fisher 
is a captive market for du Pont. The record is clear, for 
example, that Fisher immediately encouraged competitors 
of du Pont to produce a lacquer comparable to Duco, and 
has consistently over the years bought substantial amounts 
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of topcoats from two or three of du Pont’s competitors, 
and practically all of its undercoats are purchased from 
a single competitor of du Pont. Other examples are found 
in the detailed analysis of the evidence relating to the 
various products sold by du Pont. 


Finishes 
Duco 


In 1910 General Motors and Chevrolet had been pur- 
chasing practically their entire requirements of automobile 
finishes from Flint. After the acquisition of Flint by du 
Pont, Flint’s position as a supplier of paint and varnish to 
General Motors was not enhanced; in fact, Flint lost posi- 
tion as a supplier. In 1918 Flint had all the Buick, Oak- 
land, Olds and Chevrolet business. In 1921 it lost half of 
[fol. 569} the Oakland business, and in 1923 some of the 
varnish business at Buick, Oakland and Olds. 

Immediately following World War I the automobile in- 
dustry entered into an era of great expansion. One im- 
portant problem remained, however, that of a finish which 
would last as long as the automobile and which could be 
applied on the assembly line in a matter of hours. 

Du Pont had entered into the nitrocellulose lacquer field 
in 1903. By 1920 it had a small but varied line of products. 
These lacquers were quick-drying and provided a durable 
film, but use was limited because the lacquer did not con- 
tain much solid material and if that were increased the 
lacquer became too viscous to work. 

General Motors officials were interested in the problem 
and upon recommendations of Walter P. Chrysler and 
Herman L. Weckler of Buick, a Paint and Enamel Com- 
mittee was created in December 1921 to study the problem, 
Clements of General Motors Research became Chairman 
and representatives of the car divisions were members. 

The Paint and Enamel Committee began to test the 
finish used in each of the car plants and discovered the 
difficulty was in the top coat. It contacted every reputable 
paint manufacturer in the country and tested available 
material. 

Kettering and Fisher Body used lacquer on airplanes 
during World War I and Kettering thought it might be the 
solution to the problem in the automotive industry. It had 
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never been used on automobiles because 1t had a low solids 
content requiring application of many coats when used in 
colors. 

Among the paint manufacturers approached was du 
Pont, which evinced an interest in the idea. By this time 
[fol. 570] du Pont discovered a process for producing a 
lacquer with a high solids content, called Duco. Edmund 
M. Flaherty, Assistant Director of Sales for du Pont’s 
Chemical Products Division, told Harry Mougey, a member 
of the General Motors research group, of this new lacquer 
and agreed to send samples to Dayton, Ohio, to be tested 
with the other materials under observation by the Com- 
mittee. 

After testing samples of this new lacquer, Kettering and 
Henry Mougey became enthusiastic over its possibilities. 
However, it lacked the high gloss of varnish and it would 
not adhere to the traditional undercoats used on metal. 

This was in the Spring of 1922 and marked the beginning 
of an experimental and production testing period that 
lasted more than two years. Both General Motors and du 
Pont joined in the testing to adapt the new lacquer to the 
demands of the automobile production line and a great deal 
of collaboration ensued toward this end. Williams of du 
Pont spent a considerable period of time working with 
Mougey of General Motors before the problem was solved. 
Both Williams and Flaherty testified that they met no 
chemists from other companies in the General Motors 
laboratories. 

While Duco was still in this testing stage Pierre S. du 
Pont, then President of General Motors, at the request of 
the Paint and Enamel Committee asked du Pont to stop 
all negotiations with other possible consumers and all 
plans for selling these products in the open market ‘‘until 
such time as a suitable conference may determine whether 
it is possible for General Motors Corporation to obtain 
the entire product for the du Pont factories over a period 
of time in order to insure a satisfactory quantity of mate- 
rial’’. At the same time, he requested Sloan to secure a 
sample estimate from the several General Motors Divisions 
as to their probable needs if Duco were to be used so that 
[fol. 571] du Pont might set about constructing the neces- 
sary facilities. This feeling had been orally expressed to 
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Irenee du Pont and had been discussed at a meeting of the 
General Motors Paint and Ename] Committee which was 
attended by a du Pont representative. 

In a report to the Executive Committee of du Pont in 
October 1922, the Cellulose Products Department stated 
that they had seriously considered the whole matter and 
after weighing all the factors was of the opinion that ‘‘it 
would not be to our best interests, nor General Motors’, 
to give them this exclusive right.’’ The report further 
stated that ‘‘any competitive advantage that General 
Motors might obtain by getting the exclusive use of our 
finishes must be temporary only’’ and such a practice 
‘‘would have the effect of encouraging competition in the 
field,’’ so that it would be better to take full advantage of 
the start du Pont had by being first in the field and ‘‘get- 
ting entrenched just as widely as possible.’’ 

Irenee du Pont in reply to Pierre S. du Pont’s request 
said : 

‘*We are embarrassed at your request to stop all 
negotiations with possible consumers and plans for 
selling these in the open market, this because we have 
already started a number of small users in business 
and cannot now cut them off from their source of 
supply. Also, the rumors of the value of these prod- 
ucts are spreading and inquiries will be received from 
others who are users of Fabrikoid, Pyralin, ete., and 
we would be in a most embarrassing position to have 
to refuse sale of ‘Viscolac’ or ‘Duco’. This might even 
result in their ceasing to use Fabrikoid and Pyralin 
by way of retaliation. Finally, if we don’t sell on the 
outside the demand will be filled by other manufac- 
turers which will entrench competition for us at a later 


date.’”’” (GTX 380). 


(fol. 572] Flaherty testified that du Pont was selling Duco 
to Franklin, Pierce Arrow and other automobile companies. 

By early 1923 General Motors Research was convinced 
that Duco was the answer. In March 1923, Mr. Rogers, the 
paint superintendent at Oakland, did some experimental 
work of his own and developed a burnishing process that 
brought up the lustre of Duco. In the Spring of that year, 
Oakland decided to use Duco on its 1924 open car, with the 
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hope that it would reestablish its lagging reputation. The 
promotion report on automobile companies in October of 
that year reported that Oakland distributors were demand- 
ing Duco on closed cars. Oakland’s use of Duco was an 
immense success. Fisher Body Division, which was build- 
ing the Oakland closed bodies, decided to use Duco. 

Herman L. Weckler, Works Manager at Buick, recom- 
mended Duco to its manager, Mr. Bassett, in 1923, but 
Bassett decided to wait until the Oakland results were in. 
In the Spring of 1924, upon the continued recommendation 
of Weckler, Bassett decided that Buick would use Duco 
on its 1925 models. 


H. H. Rice, President of Cadillac, wrote to Clements, 

who had urged a speedy decision on the use of Duco by 
General Motors Divisions, agreeing that ‘‘all speed should 
be used in making the investigation but I think one of the 
most dangerous things the Corporation could do would 
be to adopt, generally, the new method of painting before 
it had been tried out in every conceivable fashion.’’ Law- 
rence Fisher testified that in 1924 Fisher Body used Duco 
on the first steel bodies for Cadillac. In writing to Allen 
of du Pont, Sloan stated that he disagreed with the attitude 
of Cadillac and would see what he could do toward helping 
the situation. Regarding Buick, he suggested that Allen 
contact Mr. Bassett of that Division. 
[fol. 573] The caution on the part of Cadillac and Buick 
in adopting Duco was set forth by Sloan in a letter to Allen 
on February 4, 1924 wherein he said that he was disap- 
pointed to find Cadillae and Buick reluctant to accept a car 
with a dull finish. 

At a meeting in April 1924, Bassett stated that he in- 
tended to put the entire Buick production into Duco and it 
was adopted for both its open and closed bodies on the 
1925 model. Cadillac, for about two years before it adopted 
Duco as its standard finish, offered it only on an optional 
basis, and did not make it standard until 1926. Thus the 
change over to Duco was slow. Sloan said: 


‘‘Tt is hard to separate reluctance from responsibil- 
ity. Responsibility of a general manager of a division 
is very great, and while he wants to make technological 
progress, and improve his product, he has got to be 
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pretty careful that any decisions he has made lead to 
that end. * * *’’ (Sloan 3017-3018). 


Sloan testified that he was interested in Duco because it 
had great significance from the standpoint of consumer 
appeal and because of its economic advantage; that he 
had no interest in ‘‘pushing’’ Duco other than improving 
General Motors; and that the decision to try Duco was 
left entirely to the respective Divisions who were given no 
orders by him or anyone else. 

In July 1924 the General Purchasing Committee began 
development of a general contract covering Duco. The 
minutes of the General Purchasing Committee in Novem- 
ber 1924 in connection with a discount provision in the pro- 
posed general contract for Duco stated: 


‘‘It was brought out that no effort had yet been made 
to develop competitive price situation as regards 
(fol. 574] pyroxylin paints and that this fact should 
be given consideration by the du Pont Company.’’ 


In December 1924 an agreement was reached with du 
Pont whereby General Motors undertook to purchase its 
entire requirements of pyroxylin finishes for the first six 
months of 1925. Within a month, Lynah pointed out that a 
field of competition for Duco should be developed and 
suggested that the Research Laboratories begin ‘‘charac- 
teristic and durability tests of competitive pyroxylin fin- 
ishes.’’ Lynah in February 1925 requested Research to 
test the products of seven named companies. The general 
contract provided for purchase of buyer’s requirements of 
Dueo and thinner. 

By May 1925 Lynah, in a letter to Mougey, made refer- 
ence to the fact that other automobile manufacturers— 
Paige-Jewett, Flint, and Packard—were using a competi- 
tive pyroxylin finish sold by the Zapon Company. Before 
the expiration in July 1925 of the first contract with du 
Pont, Lynah undertook again to find a competitive product 


and suggested to the members of the General Purchasing 
Committee : 


‘coe * It is appreciated that a field of competition 
for ‘Duco’ should be developed.’’ (GM 172). 
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At this time Fisher Body had started to use Forbes black 
lacquer in addition to Duco which it had adopted in 1924, 
although the Forbes product had not been tested or ap- 
proved by General Motors Research. Du Pont did not 
regain any of the black Duco business from Fisher Body 
until 1931 when it offered a new and superior product. Du 
Pont, Rinshed-Mason, and Forbes have continued to be 
Fisher Body’s major sources of supply for topcoats, and 
{fol. 575] for undercoats Fisher Body has used Rinshed- 
Mason almost exclusively. 


In May 1925, Mougey, Chief Chemist for General Motors 
Research, wrote to Lynah that the problem of testing 
lacquers was not easy: 


‘<* * * the matter of tests on cellulose nitrate fin- 
ishes is a very difficult one. When one is dealing with 
material as durable as Duco, it is very difficult to esti- 
mate its total life and also estimate the life of other 
materials as compared with Duco. °* * * 


‘¢# * * One of the reasons why it is so difficult to 
approve finishes made by different companies is be- 
cause each color is a problem in itself. A company 
may make a very good black and yet certain shades of 
grays, blues, ete., may be very bad. * * ° 

‘‘Another factor which makes it very difficult to 
judge these finishes is the fact that all of the companies 
who are trying to duplicate Duco are constantly im- 
proving their materials. We feel that none of the ex- 
posure tests which we made last Summer and last 
Winter represent the same material as was submitted 
by you this Spring. In most cases we feel that the 
Companies have improved their materials in the mean- 
time, but in some cases, due to inability to actually 
determine whether a change is an improvement or not, 
we feel that changes have been made for the worse. 
This matter of changing the composition of the ma- 
terial is one on which we have insisted very strongly 
with the du Pont Company. No changes are made in 
the material until after very extensive tests. * * * 

‘*We feel that in the case of material which is adver- 
tised by our Companies as strongly as Duco, no pro- 
{fol. 576] duction should be undertaken on material 
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which has not had at least a full year exposure test 
on test racks. * * * 

‘‘TIn conclusion we believe that the other Companies 
who are competing with du Pont have already devel- 
oped individual colors in many cases which are the 
equal of Duco. We also believe that most, if not all, of 
the other Companies have not as yet devéloped a full 
line of colors of high durability. It is an open question 
whether it is possible at the present time to choose any 
individual color made by a competing company and 
guarantee that its durability is as great as that of 
Duco. In addition, there are many other properties 
such as quality of the color, ease of spraying, covering 
power, polishing properties, and other working prop- 
erties which must be determined by actual tests on cars 
under production conditions. 

‘‘Under these conditions we believe it would be desir- 
able for the General Motors Corporation to put out 
a limited number of cars finished with the particular 
colors from competing Companies in which we are 
most interested. * * * In this way we feel that the Gen- 
eral Motors Corporation will be in a position by next 
Spring to definitely put into production materials made 


by some of the Companies competing with Duco. * * *”’ 
(GM 176). 


Upon the expiration of the first general contract for 
Duco, a second agreement covering the last six months of 
1925 was executed for all requirements of the car divisions, 
and 50% or more of Fisher Body’s requirements. Lynah 
testified that the reason for the 50% requirement of Fisher 
Body was that it ‘‘was not a wholly owned division of Gen- 
eral Motors’’ and had to be sold on the desirability of par- 
(fol. 577] ticipating in this contract. When the second 
contract was to expire, Lynah advised Research that it 
would be impossible to approve a competitive lacquer for 
at least another year and the same contractual arrangement 
was continued for 1926. 

In 1927 the contract was changed so that General Motors 
bought its requirements of seller’s make. Lynah testified 
this meant that General Motors could buy as much or as 
little of du Pont’s pyroxylin finish as it wished and was free 
to purchase from competitors and this interpretation of the 
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contract is supported by the terms of the contract itself. 
Competitive lacquers were approved by General Motors in 
1927. 

Some time between 1927 and 1930 Cadillac and Oldsmo- 
bile began using competitive lacquers. Fisher Body for, 
many years purchased finishes from a number of sources, 
including du Pont, and is the principal purchaser at Gen- 
eral Motors of undercoats, but buys these principally from 
Rinshed-Mason. Cadillac has continued to use Rinshed- 
Mason topcoats since the late 1920’s, and its undercoats 
have been supplied by a number of different companies, 
including Rinshed-Mason, Ferbert-Schorndorfer. Ralph J. 
Wirshing, head of General Motors Research Laboratories, 
testified one of the reasons Cadillac uses Rinshed-Mason is 
because of the proximity of its plant to Cadillac. The Chev- 
rolet Division continues to buy its entire requirements from 
du Pont for both its topcoats and undercoats. Pontiac 
Division buys exclusively from du Pont; the du Pont plant 
being only thirty miles away. Buick uses du Pont topcoats 
and undercoats from a du Pont plant close by. Oldsmobile 
has used Rinshed-Mason topcoats since 1927 and Forbes 
undercoats since the 1930s. 

It has been admitted that soon after the advent of Duco 
[fol. 578} du Pont sold this finish to a considerable num- 
ber of other automobile companies. Shortly after the 
adoption of Duco, du Pont offered and sought to promote 
a nitrocellulose undercoat made from essentially the same 
material as Duco as a substitute for the oil base product 
then used. The new product was sold to automobile com- 
panies other than General Motors—Nash, Marmon, and 
Chrysler—because it afforded quicker drying and better 
surfacing qualities. Du Pont was unable to sell it to Fisher 
Body or any of the General Motors car divisions, 


Dulux 


By 1926 Duco was in extensive use as an exterior finish 
for domestic refrigerators. At that time Frigidaire used 
Duco as an exterior finish for substantially all of the re- 
frigerators which it made. In 1927 Frigidaire abandoned 
the use of Duco and spent over $1,000,000 to install equip- 
ment for finishing refrigerators with porcelain. It did this 
despite the efforts of du Pont to persuade Frigidaire that 
it should continue to use Duco. By 1930 Frigidaire was 
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using a porcelain exterior finish on more than 80% of its 
refrigerators. Throughout this period General Electric, 
Frigidaire’s major competitor, continued to use Duco or a 
similar lacquer finish. When Westinghouse began to manu- 
facture refrigerators in 1932, it also used Duco. Even 
after the development of Dulux, Frigidaire continued to 
finish the exterior of about one-fourth of its refrigerators 
with porcelain—and is the only manufacturer of refrig- 
erators in the United States which uses an exterior porce- 
lain finish. 

In 1932 General Electric and Westinghouse used Duco. 
The technical personnel of du Pont, and General Electric 
worked closely in General Electric’s plants and laboratories 
on the problem of adopting Dulux to General Electric’s 
[fol. 579] manufacturing process. General Electric was 
the first refrigerator manufacturer to use Dulux, Westing- 
house was second, and Frigidaire did not adopt it until a 
year later. 

C. L. Van Derau, a manufacturing executive at Westing- 
house for over twenty-five years, testified that the reason 
it has purchased its entire requirements of refrigerator 
finishes from du Pont for many years was the fact that 
du Pont had ‘‘the finest trained technical group at their 
beck and call’’ and rendered excellent service. 

With the exception of Frigidaire, the principal manufac- 
turers and many of the smaller companies use Dulux exclu- 
sively; Frigidaire uses it on three-fourths of its refriger- 
ators. Knight of General Electric, Norberg of Crosley, and 
Van Derau of Westinghouse, testified that these companies 
have used Dulux for many years because of its outstanding 
quality. 

Dulux is not used by Frigidaire or the other major re- 
frigerator manufacturers in inner liners or food compart- 
ments. 


Finishes—Accessory Dwisions 


Richard C. Williams, Manager of Automotive Sales, 
Fabrics and Finishes Section of du Pont, testified that it 
sold substantial quantities of black lacquers to AC Spark 
Plug, but that Deleo-Remy purchased its insulating varnish 
from two other sources. Du Pont has not sold to the Inland 
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division in large quantities because the service problem 
was too great. 

Guide Lamp Division has purchased quantities of enamel 
from du Pont, but a competitor succeeded in developing 
a primer which gave greater satisfaction and secured the 
business. The Ternstedt Division before World War IJ 
[fol. 580] obtained its interior enamel requirements from 
du Pont for a number of years but ‘‘as an economy move’”’ 
switched to a competitive product although du Pont still 
has some of its business. 

Williams testified that du Pont enjoyed varying degrees 
of success in its efforts to sell to the accessory divisions. 
Each division, he testified, purchases from du Pont or one 
or more of its competitors in accordance with the divi- 
sion’s determination of price, quality and service. 

Electro-Motive Division, manufacturer of Diesel locomo- 
tives, purchases 70-75% of its exterior finish requirements 
from du Pont. Its interior finish and its insulating varnish 
requirements are supplied by competitors. 

The Packard Electric Division which uses cable lacquers 
and varnish was supplied by du Pont from 1929-1933 with 
all its requirements of black high tension lacquer being 
approximately 15,000 gallons a year. In 1933 a superior 
product was introduced by a competitor and du Pont lost 
the business although it continued as a supplier in lesser 
volume. In 1936 du Pont regained 50-75% of the black 
high tension lacquer business due to improvement in its 
product and continued to supply Packard Electric until 
1939, when a competitor, the Standard Varnish Company, 
produced a lacquer of considerably higher heat and oil re- 
sistance and procured practically all the requirements of 
Packard Electric until the war. 

Packard Electric was purchasing clear high tension lac- 
quer from Arco and Ferbert-Schorndorfer, until 1934 when 
William Fisher testified they recognized the need for higher 
quality clear and started to buy most of their requirements 
from du Pont. This continued until 1936 when ethyl cellu- 
lose was produced. The Glidden Company secured the busi- 
ness in 1936, although du Pont was selling the lower quality 
[fol. 581] clear high tension lacquer to Packard Electric, 
until 1939. Fisher testified that since the war du Pont has 
not sold this lacquer to the Packard Electric Division. 
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In 1929 du Pont failed in its attempt to sell Packard 
Electric its low tension lacquer for cables. This was before 
the Division was acquired by General Motors. In 1931 
Packard Electric produced its own low tension lacquer and 
purchased its film scrap solution from the Eastman Kodak 
Company. Fisher testified that du Pont was never able to 
persuade them to purchase their low tension lacquer and 
their film scrap solution from them. 


Price Inertia 


In 1927 the manager of General Motors Canadian sub- 
sidiary wrote to Pratt protesting that du Pont’s subsidiary 
in Canada was not giving them a square deal on prices 
charged for Duco, that they were therefore contemplating 
using in part competitive products. Pratt replied that he 
saw no objection to using competitive products to get the 
du Pont subsidiary on a ‘‘proper basis’’ and that in fact it 
had been recently necessary for General Motors in the 
States to place some thinner business with a competitor 
as a disciplinary measure to bring down the price of Duco 
and thinner. The record shows that six months later du 
Pont met the competitive price and gained a general con- 
tract for 60% of General Motors thinner requirements. 

In February 1927 Pratt wrote to Coyne of du Pont, com- 
plaining of their price policies: 


‘ce * * T want to tell you confidentially that the fel- 
lows responsible for the price policies in selling du 
Pont products to General Motors Corporation have 
used very bad sales psychology. I think I am safe in 
saying the du Pont Company has never voluntarily 
[fol. 582] made a price reduction on its products to 
General Motors. Price reductions have only been ob- 
tained by General Motors bringing in outside com- 
petition and forcing the du Pont Company to meet 
prices of outside competition in order to maintain the 
business. * * * Practically all successful suppliers of 
automotive parts and materials (with the exception of 
the du Pont Company)—when through improved design 
or increased production are in a position to make lower 
costs—pass part of the advantage of the lower costs 
on to their customers with redyced prices, without 
solicitation or pressure. I know you are salesman 
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enough to appreciate the psychology in this policy, and 
realize the lack of good will created with a customer 
when it is necessary for that customer to take steps to 
bring down prices to a proper point, rather than hav- 
ing proper prices made through the initiative of the 
supplier.”’ (GTX 485). 


In response Coyne wrote Pratt stating he assumed he 
would have no objection to showing that part of the letter 
referring to the sales policy to du Pont’s sales advisor so 
that he could look into the matter. 

Du Pont’s slowness in meeting competitive prices on 
Duco was contained in a du Pont report for 1928 wherein 
it was stated: 


‘‘Naturally the manufacturers welcomed this reduc- 
tion although several of them did not fail to remind 
us that our competitors had long since favored them 
with lower prices.’’ (GTX 490). 


80% of du Pont’s total finish sales are made to customers 
other than General Motors. In 1948 du Pont sales of fin- 
ishes to General Motors totaled $21,209,642 and its finishes 
[fol. 583] sales to customers other than General Motors 
totaled approximately ninety-seven million dollars. The 
loss of a number of the early automobile customers for 
Duco had been due to the fact that they had gone out of 
business—such as Franklin, Rickenbacker, Marmon, Moon, 
Cleveland, Chalmers, Morris, Lexington, Paige, Hupmo- 
bile, Gardner, ete. Williams testified that du Pont had 
been selling to Nash, Studebaker, Hudson, Packard and 
Willys since the middle 1920s. Until the early 1930s du 
Pont sold substantial quantities of topcoats and under- 
coats to Chrysler, but Chrysler thought their interests 
would be better served if they found a supplier who would 
take care of their entire requirements, and Pittsburgh 
Plate Glass has enjoyed the major share of Chrysler’s 
finish requirements. Government Exhibits 1376-7 show 
that in 1935 Ford was buying one-half of its requirements 
from Du Pont and manufacturing the other half. In 1938 
Ford ceased to buy Duco from du Pont but resumed sub- 
stantial purchasing when Henry Ford II became active in 
Ford management, 


— ee 
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Du Pont admits that for the ten years preceding the 
filing of the complaint, approximately three-quarters of 
its total sales to General Motors have consisted of prod- 
ucts of its Finishes Division and that General Motors has 
been its largest single customer. The largest single fin- 
ishes item which General Motors purchases from du Pont 
is Duco. In recent years about two-thirds of General Mo- 
tors total purchases of finishes from du Pont have con- 
sisted of Duco, and the thinner and solvents used in its 
mixing and application. Thus in 1947 of du Pont’s total 
sales of finishes to General Motors amounting to approxi- 
mately nineteen million dollars, Duco and thinner sales 
constituted over twelve million dollars. For the six year 
period 1938-1941, 1946-1949, the sales totaled sixty-nine 
million dollars, forty-eight million dollars of which, con- 
[fol. 584] stituting slightly over 69% of the total sales, 
were for Duco and thinner. 


Statistical Charts on Finishes 


The charts submitted by the Government are GTX 1387, 
being du Pont’s percentage of finish sales to General 
Motors; GTX 1393, 1394 and 4400 being General Motors’ 
purchases of finish products from du Pont and from com- 
petitors of du Pont. GTX 1387 indicates 90% of du Pont’s 
finish sales in the automotive field were to General Motors. 
GTX 1393 and 1394 show General Motors percentage and 
dollar volume of purchases from du Pont and competitors 
in paints, enamels, primers, lacquers, thinners and pyroxy- 
lin was 70% in 1946 and 72% in 1947. GTX 1400 is a tabu- 
lar representation of the same information contained in 
GTX 1393 and 1394 and lists approximately twenty sup- 
pliers of finishes to General Motors other than du Pont 
with the amounts supplied in 1946 and 1947, and indicates 
that General Motors purchased finishes from du Pont con- 
stituting 70% of its purchases in 1946 and 71.55% in 1947. 
Defendants have offered DP 568 as being an accurate por- 
trayal of General Motors’ purchases of finishes from du 
Pont and its competitors. This chart shows that General 
Motors purchased 67% of its finishes from du Pont in 1946 
and 68% in 1947. 


The only differences in Government charts GTX 1393, 
1394 and 1400 and defense chart DP 568 are: (1) the 


41866 O—59 14 











206 ORDERS ENFORCING ANTITRUST LAWS 


Government has excluded from its charts the pur- 
chases of solvents which are items listed in GTX 1343A 
as being purchased from competitors of du Pont in the 
amount of one-half million dollars in 1946 and over a 
million dollars in 1947, and (2) the defendants have in- 
cluded solvents and excluded from their charts products 
[fol. 585] described as heavy-bodied cements, pyroxylin 
solutions, plastic protective coating, wax, and rubbing and 
polishing compounds. 

Since the range of difference between the percentages 
submitted in the defense chart and the Government charts 
are not in significant disagreement—the Government as- 
serting 70-71% and the defense 67-68% —the Court is of 
the opinion that a conclusion as to percentages will have 
no material bearing on the issues herein, and will not in- 
dulge in a technical discussion of the relative methods used 
in arriving at the respective percentages. 

The record discloses that a very substantial portion of 
finishes sales consist of Duco, a pyroxylin lacquer used 
principally as a topcoat on automobiles, and Dulux, a 
synthetic enamel widely used as a refrigerator finish. The 
Court finds on the basis of all of the evidence of record that 
du Pont’s success in the sale of finishes to General Motors 
is in large part attributable to the superior quality of 
these finishes and to the pre-eminence it gained as the 
developer of these two sokaste Its continuing research 
and outstanding service. 


Duco was invented and patented by du Pont. It made a 
substantial contribution to the art of automobile finishing 
and was one of the factors that made possible mass pro- 
duction of automobiles. Testimony of Sloan, Lawrence 
Fisher and Weckler establish beyond any doubt the high 
value of this development to the automobile industry 
Sloan recognized its potentialities in advance of some of 
his associates and urged the adoption of Duco. Such 
action on his part does not evidence a trade agreement with 
du Pont or response to alleged du Pont control. It is 
rather an instance of his foresight and leadership, not 
[fol. 586] unlike a number of other incidents that con- 
tributed to his success as the Chief Executive Officer of 
General Motors. The testimony of Weckler, who for many 
years was an executive of Chrysler Corporation, was simi- 
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larly convincing that Duco answered a long felt need in the 
automobile industry and made its way solely on its merits. 
In short, the Court rejects as wholly without foundation 
any contention that Duco was forced upon General Motors 
by reason of du Pont influence or domination. 


The record shows that after competitors began to pro- 
duce a lacquer comparable to Duco some General Motors 
Divisions turned to such competitors while others con- 
tinued to buy in whole or in large part from du Pont. Du 
Pont, it appears, has retained its position as the most 
important single supplier of General Motors. The Govern- 
ment has failed to establish, however, that this position 
was maintained in any illegal manner. Flaherty, Williams 
and Wirshing all made clear that du Pont’s position was 
at all times a matter of sales effort and keeping General 
Motors satisfied. There is no evidence that General Mo- 
tors or any Division of General Motors was ever prevented 
by du Pont from using a finish manufactured by one of 
du Pont’s competitors; nor is there any evidence that 
General Motors has suffered competitively from its sub- 
stantial use of Duco. Kettering testified explicitly that 
the superior finish used on General Motors cars was re- 
sponsible for their higher resale value. In view of all the 
evidence of record, the only reasonable conclusion is that 

u Pont has continued to sell Duco in substantial quantities 
to General Motors only because General Motors believes 


such purchases best fit its needs. 

The evidence with respect to Dulux presents a similar 
picture. It is apparently an ideal refrigerator finish and 
is widely used by a number of major manufacturers other 
[fol. 587] than General Motors. Several representatives 
of competitive refrigerator manufacturers testified that 
they purchased 100% of their requirements from du Pont. 
There is no evidence that General Motors purchased from 
1 Pont for any reason other than those that prompte 


t 
a to buy Dulux from du Pont—excellence of 


pro uct, air price an continuing qua ity of service. 






Fabrics 


One of the first fabrics which du Pont developed after 
its 1910 purchase of the Fabrikoid Company was a pyroxy- 
lin coated fabric which was used in the automobile industry 
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for upholstery. My mid-1913 sales of this artificial leather 
fabric were made to nearly every major automobile com- 
pany including the General Motors car units. In 1918 
du Pont developed ‘‘Pontop’’ a double rubberized top ma- 
terial. During 1925, it produced ‘‘Glazed Pontop’’, which 
was replaced in 1926 by ‘‘Everbright’’, a material similar 
to the Pontop but having greater lustre and durability. 
Everbright at one time supplied 75% of all the closed car 
top material business in the country. In 1937 Cavalon, a 
rubberized upholstery material compounded with ground 
leather and finished with a thin coating of shellac, which 
was brominated or given a case hardened surface, was 
developed and was used particularly in the trucking, the- 
atre seating and public seating trades. During the period 
Glazed Pontop and Everbright were manufactured, du 
Pont developed a combined uncoated fabric which it called 
‘“‘Teal’’. This fabric was dyed before it was woven and 
used for the tops of open cars. 

For about two decades none of the automobile divisions 
of General Motors have been purchasers of fabrics for 
use in making automobile bodies. With the advent of the 
closed body car in the late 1920s and early 1930s, these 
automobile divisions discontinued the making of open car 
[fol. 588] bodies. Fisher Body had manufactured closed 
bodies for General Motors cars before that type became 
popular and later continued the manufacture. In the mid- 
1930s it adopted the all steel top for all General Motors 
ears. Since these changes Fisher Body became a large 
consumer of fabrics for automotive use. 

Until the adoption of the closed body car, fabric pur- 
chases by the General Motors car divisions were made 
principally by the respective divisions. 

Before the stock purchase in late 1917, du Pont was 
supplying substantially all of the coatea fabric require- 
ments for both upholstery and top material for Chevrolet 
and Oldsmobile; about one-half for Buick; about one-third 
for Oakland; and all interior trim for Cadillac, but none 
of the top material. 


Cadillac, Oldsmobile and Oakland used fabrikoid for 
interior trim and by 1916 Buick was one of du Pont’s four 
largest fabrikoid customers. 


In 1918-1919 Chevrolet, Buick, Oldsmobile and Oakland 
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made purchases of Pontop when it was introduced but 
Cadillac made no purchases until 1920. 

Chevrolet continued to use artificial leather until 1930 
and du Pont enjoyed a substantial portion of its upholstery 
and trim requirements. After the discontinuance of the 
open body it made only limited purchases of the same for 
upholstery and trim. In 1917 du Pont attempted to per- 
suade Chevrolet to change to another top material which 
it believed was superior but was unsuccessful and the 
business went to a competitor; this was regained in 1919, 
however, when du Pont introduced ‘‘Pontop’’. Du Pont 
maintained its pre-1917 position as Chevrolet’s rubber 
coated top material supplier until 1924 when it purchased 
its requirements from competitors, but regained that busi- 
ness in 1925 when Chevrolet was having both quality and 
(fol. 589] delivery difficulties with its other suppliers. Du 
Pont did not succeed in selling Chevrolet its combined un- 
coated top material until 1927, when it started buying du 
Pont’s Teal. During this time Haartz was Chevrolet’s 
supplier. In 1929 Chevrolet used this fabric for about one- 
half of its production. In 1930 Chevrolet abandoned rub- 
ber coated top materials and du Pont secured about one- 
half of Chevrolet’s business for uncoated materials. 

During 1920 du Pont, at Chevrolet’s request developed a 
coated panel board and sold it to Chevrolet at about one- 
half the price charged by other panel board manufacturers. 
By the end of 1920 these manufacturers reduced their 
prices and Chevrolet thereafter purchased exclusively from 
them. During the 1920s and 1930s Chevrolet used a large 
quantity of coated fabrics for winter fronts to prevent 
radiator freezing and during this period purchased the 
du Pont product for only one year—1936. 

Cadillac purchased du Pont’s fabrikoid for interior trim 
for all its requirements until 1924. In that year for six 
months it purchased its requirements from Textileather. 
Prior to 1917 Cadillac purchased all its requirements of 
top material from competitors of du Pont until 1920. In 
that year it purchased du Pont’s ‘‘Pontop’’ and continued 
to do so until 1924 when it ceased manufacture of open 
bodies. 

Oakland purchased fabrikoid for use as interior trim 
until 1933 when it ceased the manufacture of open bodies. 
Previous to 1917 and from 1919 to 1922 this division pur- 
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chased one-third of its coated fabric requirements from 
du Pont. In 1918 du Pont had difficulty in maintaining 
color uniformity and Oakland purchased from competitors. 
In 1922 Oakland purchased its entire requirements of 
coated fabrics from du Pont, but in 1923 began to purchase 
from competitors. By 1925 du Pont again received about 
[fol. 590] one-third of its coated fabric business- In 1926 
it converted to uncoated combined top material and pur- 
chased from du Pont competitors. 

Except for 1922, when du Pont supplied Buick’s entire 
requirements for coated fabrics, it supplied one-half of 
this division’s requirements. When du Pont commenced 
the manufacture of uncoated combined top material, it 
solicited the Buick business but received no orders until 
1927-1928, when it supplied all its requirements. In 1929- 
1930 Haartz became Buick’s supplier of this fabric. Buick 
discontinued the manufacture of open bodies in early 1930. 

Oldsmobile, between 1923 and 1929, purchased about one- 
half of its requirements for coated and combined fabrics 
from competitors of du Pont. In 1923 it purchased one- 
half of its requirements from du Pont in the rubber coated 
material ‘‘Pontop’’. From 1924 through 1926, this division 
used uncoated combined top material and purchased a sub- 
stantial amount from du Pont. In 1927 and until 1929 it 
purchased from du Pont’s competitors. 

Between 1918 and 1923 du Pont supplied the bulk of 
General Motor’s fabric business. The depression of 1920 
and 1921 caused a drop in automobile sales and the auto- 
mobile manufacturers, including General Motors, had large 
stocks of coated fabrics on hand, including future commit- 
ments under contracts. Several of the General Motors 
units requested du Pont to cancel their contracts but du 
Pont refused. An agreement for deferred delivery was 
made on Chevrolet’s contract and settlement eventually 
made on the Buick, Oldsmobile and Oakland contracts to 
cancel same on the condition that each would purchase 
their entire requirements of coated material for the year 
1922 from du Pont. Due to the settlements of the 1920 
contracts, du Pont in 1922 supplied a greater percentage 
{fol. 591] of General Motors requirements than it had 
previously. In 1923 these three divisions commenced to 
purchase this fabric from other manufacturers. 

Early in 1923 the General Purchasing Committee found 
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that General Motors had purchased nearly all its fabric 
requirements in the preceding year from du Pont and de- 
termined that at least 20% of the requirements should be 
placed elsewhere. In 1931 du Pont made a study of its 
total sales of coated and combined fabrics and the study 
showed that du Pont supplied 31.5% of General Motors 
requirements in 1930. 

Fisher Body manufactured closed cars for the General 
Motors car divisions before 1917, and between 1924 and 
the early 1930s, manufactured the open bodies and con- 
vertibles. Until 1935 or 1936, when the all steel top was 
introduced, Fisher Body used coated fabrics as top mate- 
rial for the closed cars, but used no coated fabrics for 
upholstery and trim until 1939. It used combined fabrics 
as top material on convertibles. Fisher Body was buying 
none of its material from du Pont, purchasing from Tex- 
tileather, until it bought du Pont’s ‘‘Glazed Pontop’’ in 
1925. In 1927 it changed to pyroxylin top materials and 
purchased one-half of its requirements from Textileather. 
It commenced to use du Pont’s Everbright in 1928-1929. 
In 1929 it purchased two-thirds 6f its requirements from du 
Pont competitors. It continued such purchasing until 1936, 
when all of the General Motors closed bodies had an all 
steel top practically eliminating requirements for coated or 
combined fabrics except for convertible top material. 
Fisher Body began to use uncoated combined fabrics for 
top material on convertible models in 1926, purchasing 
about one-half of its requirements from du Pont. In 1931, 
when du Pont refused to grant a guarantee against dam- 
age by cleaning, it purchased its entire requirements from 
Haartz. In late 1946 or early 1947 Fisher Body had dif- 
[fol. 592] fieulty with shrinkage and fading of top material 
purchased from Haartz. In 1948 du Pont successfully met 
the difficulty and secured a part of the Fisher Body busi- 
ness. Since that year du Pont has supplied Fisher Body 
with less than one-half of its requirements of top material. 

In 1939 Fisher Body began to use coated fabrics for 
interior trim and purchased part from du Pont and part 
from its competitors. Du Pont secured a major portion of 
its requirements for the years 1940-1941, and immediately 
following the war Fisher Body purchased from du Pont 
all of the coated fabrics du Pont would sell since there was 
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a shortage of said material. Since 1947 or 1948, Fisher 
Body has been purchasing its coated and combined fabrics 
from Textileather, Federaleather, Haartz Auto Fabric Co., 
and United States Rubber, as well as du Pont. 


Fisher Body also purchases about $1,000,000 of weather 
stripping cement. It purchases from du Pont a neoprene 
base adhesive called Fairprene 5115. Sales of this cement 
amount to about 3% of Fisher Body’s total purchases. 
The bulk of its requirements for this material are pur- 
chased from Armstrong Cork, although Nickowitz testified 
that du Pont was still trying to sell larger quantities of 
Fairprene 5115. 


In 1930 General Motors purchased the Indianapolis plant 
of the Martin-Parry Corporation, which became the Chev- 
rolet Commercial Division of General Motors. This divi- 
sion makes bodies for light trucks and commercial vehicles. 
Between 1922 and 1930 Martin-Parry Corporation pur- 
chased 100 percent of its requirements of coated fabrics 
for upholstery and trim from du Pont. From 1930 to 1937 
it purchased only du Pont pyroxylin coated fabrics. In 
1937 du Pont supplied 90% of its rubber coated fabric 
requirements, but in that year it started to purchase from 
[fol. 593] United States Rubber a part of its requirements. 
In 1940 du Pont lost more of this business, and in 1948 sup- 
plied only 60% of this division’s requirements. Du Pont 
now obtains less than one-third of the approximately two 
million dollars of annual fabric purchases made by this 
division. 

GMC Truck & Coach Division buys one-third of its re- 
quirements for light truck upholstery from du Pont. Its 
requirements of heavy truck upholstery are supplied by 
United States Rubber. When GMC Truck shifted, after 
the war, to vinyl coated fabrics instead of natural leather 
for the upholstery of its heavy trucks, United States Rub- 
ber sueceeded in getting that business. Vinyl] material for 
bus seats was supplied by B. F.. Goodrich Company. 

A C Spark Plug purchases about $2,000,000 annually 
of coated fabrics for fuel pump diaphragms and continues 
to use its own material despite du Pont’s sales efforts. 
At Chevrolet’s request A C uses du Pont material for its 
automatic transmission. Electromotive’s requirements of 
synthetic rubber coated material for batten strips and rub- 
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ber coated fabrics for insulating material are not supplied 
by du Pont although it supplies its principal competitor. 
Delco Appliance Division has a large requirement for syn- 
thetic rubber coated fabrics and sheet stock, but does not 
purchase from du Pont. Packard Electric Division also 
has large requirements for vinyl coated insulating tape, 
but does not purchase from du Pont. Du Pont supplies 
one-half of Packard Electric’s requirements in ‘‘Teflon’’ 
a coated glass fabric for insulating aircraft ignition wire. 
General Motors Overseas Division, which before the war 
purchased substantial amounts of coated fabrics in the 
United States, purchasing one-half from du Pont, has since 
the war made all its purchase abroad. 
{fol. 594] A du Pont Annual Report for 1940 shows that 
demand for rubber coated fabrics continued until 1940 
when pyroxylin coated material came into being. It stated: 


‘‘ About five years ago rubber coated fabrics started 
to supplant proxylin materials for automobile truck 
seat upholstery and usage of the latter by the auto- 
mobile industry gradually decreased until 1940 when 
style changes resulted in considerably higher require- 
ments of pyroxylin coated fabrics as trim on the in- 
terior of closed cars. Our sales improved from $360,000 
in 1939 to $870,000 in 1940, approximately 50% of the 
industry’s total requirements.’’ (GTX 1380). 


In 1941 a du Pont Annual Competitive Report stated: 


‘‘The trim of the interiors of 1941 and 1942 pas- 
senger cars was such as to permit increased usage of 
pyroxylin coated fabrics for such purposes as the 
tops and backs of front seats, kick-pads, shelves be- 
hind rear seats, etc. Du Pont sales increased to 
$1,365,000 in 1941, 5% over 1940, and represents 30% 
of the total automobile requirements. It is believed 
that Textileather Corporation secures the next largest 
share, as they supply a sizeable portion of Chrysler’s 
needs.’’ (GTX 1381). 


In 1949 du Pont’s total dollar sales to General Motors in- 
creased from $3,500,000 in 1948 to $3,700,000; and du Pont’s 
Annual Market Survey for 1948 stated that du Pont’s fabric 
division sold four million dollars of its fabric to the auto- 
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motive industry, General Motors purchasing over 80%, or 
$3,700,000. 

Nickowitz testified that since 1944 when he became Di- 
rector of Sales at du Pont, sales of coated fabrics to the 
[fol. 595] automobile industry represented only 20% of 
the total, and that sales of coated fabrics represented ap- 
proximately 2%-3% of its sales. He stated the largest 
customer in the automobile field of the Fabrics Division for 
the year 1948 was General Motors which purchased $3,- 
700,000 of fabrikoid, fabrilite and Teal, and that sales to 
General Motors in that year represented about 80% of the 
Fabrics and Finishes Departments automobile sales. 


Statistical Fabrice Charts 


The charts submitted by the Government in this field are 
GTX 1391 and 1392, showing General Motors’ percentage 
and dollar volume purchases from du Pont and its com- 
petitors for 1946 and 1947. These charts indicate that 
74.5% of General Motors’ purchases of fabrics in 1946 
and 60% in 1947 were made from du Pont. Defendants 
have offered DP 569 showing that in 1946, 52.3% in 1946 
and 38.5% in 1947 was purchased from du Pont. 

In support of its charts the Government states a study 
of the evidence shows that the largest usage of any auto- 
mobile fabric was for upholstery and trim; that GTX 1391 
and 1392 reflect the percentage of fabric purchased by 
General Motors from du Pont for that use. It is stated 
that one of the chief reasons for concluding that this sole 
classification is an accurate one and the one most commonly 
used in the automotive field, was the usage of that term by 
Thomas A. Nalle, a du Pont fabrics salesman, whose re- 
ports are represented by GTX 1349 and 1358. The Govern- 
ment arrived at its percentages by comparing du Pont 
total sales of fabrikoid, fabrilite and Cavalon to General 
Motors, as shown on GTX 1344, with only that part of 
General Motors purchases from du Pont competitors which 
is shown in GTX 1343A under heading ‘‘Imitation 
Leather’’. 


[fol. 596] The defendants object to the accuracy of this 
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comparison and to the assumptions on which it rests for 
the following reasons: 


1. The Government’s assumption that all fabrikoid, fab- 
rilite and Cavalon sold by du Pont to General Motors is 
used solely for upholstery and trim is improper; the du 
Pont sales figures shown on GTX 1344 are for total sales 
and purchases without regard to the end use of the fabric; 
the record does not support the assumption that all coated 
fabrics purchased by General Motors from du Pont were 
used for upholstery and trim; on the contrary the record 
shows that these fabrics had other uses such as head lin- 
ings, winter fronts, seat covers, top materials, case cover- 
ings, spring boots, sheet stock, work clothing and curtains. 

2. The Government’s assumption that only those pur- 

chases by General Motors from du Pont competitors shown 
on GTX 1343A under the heading ‘‘Imitation Leather’’ 
were used for upholstery and trim is likewise improper; 
that the record shows that the terms ‘‘coated fabrics’’ and 
‘‘imitation leather’’ are used interchangeably and that these 
separate headings in GTX 1343A were used merely to per- 
mit recording in accordance with personal preference in 
usage of terms, and that in collecting and presenting the 
figures contained in GTX 1343A, General Motors included 
under both headings fabrics that were competitive with 
those offered by du Pont. The Government states that 
General Motors did not use the fabric suppliers listed under 
‘‘eoated fabrics’’ as suppliers for upholstery and trim 
fabric; that they supplied fabrics which General Motors 
used for other purposes as gaskets, welts, gimps, ete. as is 
substantiated by the testimony of Nalle and Nickowitz and 
the documentary evidence. Defense chart DP 569 includes 
both categories of ‘‘coated fabrics’’ and ‘‘imitation leather’’ 
figures in its computations. 
(fol. 597] The Court is of the opinion that the product 
comparison made by the defense chart from the base charts, 
GTX 1344 and 1343A, reflects the proper delineation to be 
accorded the figures contained therein, and the use figures 
submitted by the Government calls for assumptions not 
supported by the record. Thus, the Court concludes that 
in the fabrics field General Motors purchased approxi- 
mately 40-50% of its requirements from du Pont for the 
years 1946 and 1947. 
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Du Pont since 1910 has been one of the major producers 
of coated fabrics and related products. At the time of its 
investment in General Motors it had been engaged in sell- 
ing such products to the automobile industry for many 
years and its customers included many of the companies 
that subsequently became a part of General Motors. Fol- 
lowing its investment it continued to sell to the General 
Motors divisions, and over the years those divisions that 
use fabric products have purchased them from du Pont in 
varying amounts. 

On the basis of all of the evidence of record the court 
finds that there was at no time any agreement that bound 
General Motors to buy any fixed portion of its fabric 
requirements from du Pont with the exception of the year 
1922. In that year it appears that du Pont was promised, 
and perhaps received, all of General Motors’ fabric busi- 
ness. This arrangement grew out of the cancellation of 
certain contracts in the previous year which caused du 
Pont substantial loss. It thus grew out of a normal buyer- 
seller relationship. The Court further finds that such pur- 
chases of fabrics as the General Motors lave 
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made from du Pont trom time to time were based upon 


each division’s exercise of its business judgment and are 





not the result of du Pont domination. Du Pont, the record 
shows, has maintained its position as the principal fabrie 





torily meeting General Motors’ changing requirements as 
to quality, service and delivery. 


Tetraethyl Lead 


C. F. Kettering became associated with Genera] Motors 
in 1918 when it merged with United Motors, a division of 
which included the Deleo Company. He was its General 
Manager and retained that office after the merger. On 
December 31, 1920 he was made a director and shortly 
thereafter a Vice-President of Genera] Motors. 

Kettering became interested in exploring the causes of 
engine ‘‘knock’’ in 1912 or 1913. He conceived the idea that 
he might lessen the knock and improve the engine efficiency 
by adding something to the mootor fuel. 

This was a subject of revolutionary interest in the evo- 


ORDERS ENFORCING ANTITRUST LAWS 217 


lution of the internal combustion engine because until the 
problem of ‘‘knocking’’ could be solved, the possibility of 
improving engines and engine performance was limited. 
The oil and automotive industries both were tremendously 
interested in Kettering’s research. 

Research was conducted at the Delco Company, then a 
part of United Motors, with Thomas Midgley in charge, 
and was later transferred to the Dayton Metal Products 
Company, acquired by General Motors in 1919. 

During this research Kettering prepared papers and 
made talks before technical groups, wrote letters, and in- 
vited help in the research. Among those interested, who 
directed an inquiry to Kettering in 1916, was a Mr. Kurtz 
of du Pont who inquired for more particulars after hearing 
of a talk Kettering had made in Cleveland. Kettering sent 
him a copy of a new paper he was about to deliver, also 
stating ‘‘any time we get anything of interest we will be 
[fol. 599] glad to give you the benefit of it.’’ In 1919 
Frank Howard of Standard Oil of New Jersey contacted 
Mr. Kettering because of Standard’s interest in the prob- 
lem. Kettering explained the work he was doing, and 
Standard started research work on its own. 

Through the American Chemical Society, Kettering tes- 
tified he met some du Pont chemists and after World War I 
invited them to visit his laboratory to see what he was 
doing. In August 1919 Dr. Midgley or Dr. Clements wrote 
to the Manager of the du Pont laboratory listing materials 
which had been tried in the ‘‘suppression or elimination of 
the kerosene knock’’ and indicated that a study was to be 
made of the ‘‘homologues of aniline,’’ listed the materials 
desired to be studied in connection therewith, and requested 
du Pont to supply them with any information they had on 
the best methods of preparing compounds which du Pont 
could not suvply, and closed with the statement that ‘‘we 
are anxious .o cooperate with you in every possible way.’’ 
Subsequent to joining General Motors, Kettering testified 
he continued to call on du Pont scientists for assistance. 

On October 28, 1919 K. W. Zimmerschied, Assistant to 
the President of General Motors, wrote C. M. Stine, As- 
sistant Director of Chemical Research at du Pont that: 


‘‘The Dayton Laboratories will continue the broad 
subject of fuel utilization in internal combustion en- 
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gines, and your people will take up the development 
of chemicals which may be added to undesirable fuels 
for the purpose of converting them into usable prod- 
ucts. ° * ° . 

‘‘It is presumed that the marketing of this chemical 
will be a matter of interest to the du Pont organiza- 
tion, and that the expense of developing it will be borne 
by your Research Department. We are glad to lend 
[fol. 600] the mechanical equipment * * * without 
charge for the purpose of this investigation.’’ (GTX 
599). 


Du Pont’s Chemical Director replied that he had no funds 
available for such work and that in any case the ultimate 
expense of the research should be borne by whichever com- 
pany derived the greatest benefit from the work. 

On June 20, 1920 Lammot du Pont, Chairman of the du 
Pont Executive Committee, submitted to it for their ap- 
proval a form of proposed general chemical agreement be- 
tween General Motors Chemical Department and du Pont, 
which the committee approved. 

On August 5, 1920 General Motors Research wrote to 
the Chemical Director-of du Pont stating: 


‘‘Confirming our conference on my recent visit to 
Wilmington: I understand that the du Pont Company 
will cooperate with our Company in placing aniline on 
the market for use as an anti-knock material, in con- 
nection with the aniline injector which we are develop- 
ing. 

‘c* * * A further working out of this program 
would comprise the sale of aniline by the du Pont Com- 
pany through some satisfactory distributing agency, 
such as has been suggested by the Standard Oil Com- 
pany, who could give aniline national distribution * * * 

‘*Tn connection with the above, it was agreed that we 
would cooperate with du Pont in securing satisfactory 
patent protection on the above mentioned devices.’’ 
(GTX 601). 


Dr. C. M. Stine, Assistant Director of Chemical Research 
of du Pont, on April 22, 1920, reported on a conference held 
in Wilmington at which Mr. Kettering was present and 
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[fol. 601] members of the du Pont Chemical Department, 
including Irenee and Lammot du Pont and Raskob, wherein 
‘‘various phases of the proposal to use the Chemical De- 
partment of the du Pont Company in a consultant capacity 
and for research work for the General Motors’’ was dis- 
cussed. 

On August 14, 1920 Lammot du Pont wrote Kettering 
that he believed that a memorandum submitted by Mr. 
Midgley on the results of the conference was substantially 
correct except in one respect: ‘‘ We agreed that the du Pont 
Company would cooperate with General Motors on this 
aniline subject, provided the manufacture, distribution and 
sale of aniline for this purpose appeared sufficiently attrac- 
tive from the profit standpoint.’’ 

In connection with the General Chemical Research agree- 
ment urged by Lammot du Pont, Kettering replied on Octo- 
ber 21, 1921 that the Executive Committee of General 
Motors was antagonistic to the proposition and after talk- 
ing with Pierre S. du Pont Kettering wanted to arrange a 
later meeting between du Pont and General Motors to dis- 
cuss the whole problem, but that at the present time to con- 
sider the matter of the contract ‘‘out of the picture.’’ Lam- 


mot du Pont again wrote Kettering on October 24, 1921 
stating: 


‘‘Our understanding of present conditions is that we 
are expected to take up experimental chemical work 
for the General Motors Corporation when requested. 
We have taken up such work from time to time and 
have consulted and advised from time to time. 

‘‘At present we have no definite authority for doing 
this and have no mutually agreed upon basis of charg- 
ing for the work or dividing the results in the shape 
of rights. The purpose of the agreement is to give the 
du Pont Company definite authority and a basis for 
[fol. 602] charging, and either reserving or turning 
over to General Motors any rights that may be de- 
veloped. It seems to me that this purpose must be 
accomplished regardless of what arrangement is made 
with respect to any of the work, and that, therefore, 
the agreement should be executed at once.’’ (GTX 


583). 
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Research continued for a better anti-knock solution and 
negotiations with du Pont for the production of aniline 
were suspended. In December 1921 Kettering’s research 
organization discovered tetraethyl lead to be a more effec- 
tive anti-knock than aniline. On January 28, 1922 General 
Motors advised du Pont that their work at the laboratories 
had taken an entirely different turn and that it had been 
decided for the time being no contract would be made. On 
March 18, 1922 Frank A. Howard of Standard was also 
advised by the General Motors Research that ‘‘research 
work took a very sudden turn in a direction that would 
indicate that it would be a mistake both on your part and 
on ours to enter into an agreement such as we discussed.”’ 

On March 27, 1922 Lammot du Pont again wrote Ketter- 
ing stating he had heard nothing from him on the General 
Motors-du Pont contract regarding experimental chemical 
work, that the fuel problem was in no way the cause of 
his present writing, that he felt a general contract should 
be prepared and executed in order to clear up the present 
situation, and he had no objections to any suggested changes 
Kettering would make. Mr. Kettering replied he had taken 
the matter up with Pierre S. du Pont suggesting it would be 
well to get some representative of the du Pont Company 
to come to Dayton to ‘‘get a picture of what our problems 
really are’’ and that after a time, if ‘‘we find it would be 
desirable to enter into a contract’’ it would be worked out. 
Lammot du Pont on April 1, 1922 replied that Kettering 
seemed to have missed his point stating that General Motors 
[fol. 603] in its research frequently runs into chemical 
problems, that the du Pont Company in its research was 
continually dealing with all kinds of chemical problems, 
that duplication of staff could be avoided ‘‘by an arrange- 
ment whereby General Motors has a contract with du Pont’’ 
to assign chemical problems to du Pont whenever desired, 
that an arrangement of this kind should provide for some 
form of compensation or payment of expenses otherwise 
the assignment of each particular problem would ‘‘require a 
conference and settlement in each case before work could 
proceed, which obviously would cause delay and loss.’’ He 
also said: 


‘“Why can we not execute a general contract to cover 
any and all future cases? 
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‘The only reason I can see for not doing so is the 
decision by General Motors to establish their own 
chemical staff. If you have come to this conclusion, 
I have no objection as a representative of the du Pont 


Company, and have nothing more to say.’’ (GTX 591). 
Kettering replied affirming the desirability of the du Pont 
organization supplementing the work in the General Motors 
laboratory, but felt that some of the du Pont associates 
should come out to their laboratory to see ‘‘what we are 
aiming at’’ and that possibly after such visit ‘‘there would 
be no difficulty whatever in getting together and working 
this matter out.’’ The following month he replied to Lam- 
mot du Pont’s renewed urging saying: 


‘‘In going through this matter I consider that this 
is entirely outside the range of the Research Labora- 
tory to enter into a contract of this kind. I am, there- 
fore, turning the matter over to the head of our Cor- 
poration and any plan which they may work out will 
be entirely satisfactory to us.’’ (GTX 594). 


[fol. 604] Kettering sent a copy of the proposed contract 
submitted by Lammot du Pont to Pierre S. du Pont. On 
November 6, 1922 the matter was permanently closed as 
shown by a file memorandum written by Lammot du Pont: 


‘‘In conversation with Pierre S. du Pont he advised 
that it does not seem possible at this time to institute 
any plan for cooperation on chemical research work 
between General Motors Corporation, his feeling being 
that as problems come up, special arrangements with 
reference to each should be made between the two com- 
panies, rather than an attempt now to make a general 
arrangement to cover prospective cases.’’ (GTX 598). 


Kettering testified that when the proposed contract was 
originally discussed at the Wilmington conference, he was 
opposed to it because ‘‘du Pont Company was thinking in 
terms of manufactured chemicals rather than the research 
chemicals General Motors was interested in.’’ Sloan also 
testified: ‘‘the fact is that the whole proposition was un- 
sound. Mr. Kettering was against it. Everybody was 
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against it. It couldn’t be considered from the General 
Motors point of view.”’ 

During the negotiations concerning this General Chemical 
Agreement, on March 22, 1922, Pierre S. du Pont sent a 
brief report to Irenee du Pont on the new ‘‘doping’’ com- 
pound—tetraethyl lead—and stated that: 


‘‘Mr. Kettering would like to take up the question 
of manufacture with the du Pont Company representa- 
tives at an early date.’’ (GTX 610). 


On April 15, 1922 the patent application covering TEL 
was filed and Dr. Midgley wrote to Dr. Stine of du Pont 
advising him of the ‘‘new anti-knock material’’ TEL. 
(fol. 605] It was Kettering who made the decision to call 
in du Pont for assistance in the manufacture of tetraethyl 
lead. In June 1922 Kettering invited Irenee du Pont to 
come to Dayton to discuss the problem. Thereafter, he met 
with C. S. Mott and Pierre S. du Pont and proposed that 
the manufacture of TEL be started as soon as possible by 
du Pont in order to produce about one hundred gallons a 
day. Sloan testified that he recognized General Motors 
had no competence in chemical manufacture and that re- 
search and manufacture of chemicals were quite different; 
that the manufacture of tetraethy] lead involved danger 
and was an entirely new venture, the product never having 
been manufactured in the United /States. He stated du 
Pont had demonstrated through its war work ‘‘its ability to 
deal with problems involving dangerous materials, such as 
dynamite; and their well organized research offered the 
best opportunity for us to produce tetraethyl lead and put 
it on the market.’’ 

Kettering and members of his staff went to Wilmington 
for a series of conferences with Irenee du Pont and mem- 
bers of the du Pont chemical staff. Irenee du Pont advised 
Dr. Stine, Harrington and Reese of du Pont of Kettering’s 
forthcoming visit and stated he was anxious for du Pont 
to sell Kettering on du Pont’s ability to help General 
Motors on the TEL proposition. 

At this time, du Pont without a written contract, under- 
took the production of TEL using the bromine process de- 
veloped by Midgley. On September 5, 1922 General Motors 
Research reported to the Executive Committee of General 
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Motors that satisfactory progress had been made in the 
production program, that research and production at Gen- 
eral Motors could be dropped, and that the du Pont Com- 
pany would continue production. Kettering testified he 
told Sloan that a contract should be made since there was 
[fol. 606] nothing between the two companies regarding 
prices or anything else. Sloan wrote Kettering advising 
him that Irenee du Pont also felt that a more definite ar- 
rangement between the companies should be made and 
that an appointment had been made for Kettering, Irenee 
du Pont, Harrington of du Pont, and Sloan to diseuss the 
matter. 

On October 6, 1922 General Motors and du Pont entered 
into a contract relating to the manufacture of tetraethy! 
lead. Under this agreement du Pont was to build a plant 
to produce TEL at the rate of one hundred gallons (1300 
Ibs.) a day using the ethyl bromine process; the price was 
set at $26 a gallon; the contract was a ‘‘continuing one’’ 
but included a provision for cancellation and gave General 
Motors the right to manufacture TEL itself or have it man- 
ufactured by others if at any time du Pont prices should 
not be the lowest. 

The distribution of tetraethyl lead was made in February 
1923 at gas stations in Dayton, Cincinnati, and Hamilton, 
Ohio and by the middle of 1923 had tremendous public ac- 
ceptance. In April 1923 Midgley of General Motors met 
with Howard of Standard Oil, which corporation had been 
interested in the anti-knock project from the beginning. 
At this meeting Howard revealed a new ethyl chloride 
process developed by a chemist at Standard Oil. This new 
process could produce tetraethyl lead at less than $10 a 
gallon which was cheaper than the ethyl bromine process. 
There was a shortage in the supply of bromine from com- 
mercially developed sources. 

During this time Midgley continued working out distri- 
bution arrangements of TEL with the various oil compa- 
nies, including Standard. Midgley suggested that Standard 
consider the possibility of its manufacturing TEL and of- 
fered that if Standard would establish facilities for manu- 
[fol. 607] facturing one hundred gallons of TEL per day, 
General Motors ‘‘would then sign with them a similar con- 
tract to the one now im force with the du Pont Company’’; 
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that Mr. Howard stated to him they were not chemical 
manufacturers and suggested a meeting between the prin- 
cipal executives of the two companies to develop a ‘‘work- 
ing arrangement between General Motors and Standard 
Oil.’”’ On June 15, 1923 Mr. Pickard, General Manager of 
du Pont’s Dyestuffs Department wrote to Irenee du Pont 
that Standard had developed a new cheaper process for 
producing TEL. 

On January 28, 1924 Sloan wrote to Irenee du Pont, pres- 
ident of du Pont, that he had talked with two or three of 
the Standard Oil people with reference to TEL; that they 
reported that in discussing the manufacture of TEL with 
Kettering and Midgley they had been encouraged to see 
what they could do in developing a process for marketing 
TEL; that they had a method covered by patents which 
gave lower cost of production; that Standard had a con- 
tract with General Motors on the distribution of TEL and 
was urging a deal to license competitors to distribute TEL 
thereby getting broader distribution which ‘‘they claim will 
be in our interest in return for that they want the right 
to manufacture for our account tetraethyl] lead at a price 
competitive with the du Pont Company.’’ He expressed his 
thought that since TEL was still in the development stage 
that manufacture by Standard should not be discussed and 
further did not think it was good business ‘‘from our stand- 
point for them to manufacture tetraethyl lead and at the 
same time have such a large slice of the distribution.’’ In 
addition he stated he would rather obtain a license from 
them, pay for it and ‘‘get the du Pont Company to use it 
in reducing the cost’’ instead of dealing with Standard as 
a manufacturer. Irenee du Pont replied on February 2, 
[fol. 608; 1924 that du Pont was in accord with that 
course of procedure and suggested General Motors write 
Standard indicating it had contacted du Pont on its esti- 
mated requirements for TEL ‘‘believing that ther are the 
best equipped company to handle complicated organic 
chemical problems’’ and also suggesting that Standard 
contact du Pont ‘‘to see if they are in any wise interested 
in your proposed method for the manufacture of that com- 
pound.’’ Sloan sent Irenee du Pont a copy of the letter he 
sent to Standard Oil, and stated he thought it best in view 
of his conversation with Standard Oil to write along dif- 
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ferent lines and had taken the liberty of modifying Irenee’s 
suggested letter. His letter to Standard stated that because 
of rapid developments in the plant built for the manufac- 
ture of TEL and the fact that the whole picture is more or 
less in the development stage, it was desirable to refrain 
from discussing the situation at the present time’’ but that 
General Motors would be glad to discuss the relative merits 
of the two processes and perhaps work out a plan which 
would preserve the equities.’’ 


The minutes of the Executive Committee of General 
Motors for February 27, 1924, members present being 
Pierre S. du Pont, Raskob and Sloan, reported that discus- 
sion was had on the future policy of General Motors in the 
development and marketing of TEL and that ‘‘it might be 
possible to work out a plan whereby a company could be 
formed to control our patents and the distribution of the 
material which would be jointly controlled by the large oil 
companies and ourselves.’’ 

Several conferences took place in J une 1924 between Gen- 
eral Motors and Standard Oil on the subject of tetraethyl 
lead and the possibility of Standard engaging in its manu- 
facture. Standard proposed to erect a one hundred gallon 
plant, chlorine process, to be installed at the Bayway Re- 
[fol. 609] finery for the purpose of affording ‘‘the ex- 
perience basis for future construction of this process’’ 
and ‘‘provide an additional one hundred gallons of TEL 
per day for the end of the peak season, September and 
October.’’ 

On June 25, 1924 Howard of Standard Oil had a meeting 
with Irenee du Pont to be shown through the du Pont 
plants. Irenee du Pont testified that he learned for the first 
time of Standard’s interest in the manufacture of the anti- 
knock compound. Irenee du Pont wrote to Sloan following 
Howard’s visit stating that Howard was anxious to start 
the Standard plant at Bayway, that Irenee appreciated 
there would be some advantages in having an independent 
plant operated by General Motors and Standard ‘‘as a 
check on prices charged by the du Pont Company and also 
to obtain such advantage as there may be in the enthusiasm 
of the Standard Oil men to put across their own ‘baby.’ ”’ 
To this letter Sloan replied indicating du Pont should in- 
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crease its production and production facilities for TEL; 
that 


‘‘for psychological reasons we should permit the 
Standard Oil Company of New Jersey to expend 
$35,000 or $40,000 of their own money to experiment 
with the 100 gallon a day outfit in one of their plants, 
I believe in Bayway, in a building which they could 
use temporarily for the purpose. This will serve to 
satisfy them from the psychological standpoint and it 
is certain that it will be impossible to operate such an 
experimental plant successfully when the larger units 
are running, but will give them a means to work out 
their viewpoint which certainly can do us no damage 
when we approach it from the bigger way. 

‘‘Any further thought of developing any real pro- 
duction other than under the auspices of the du Pont 
[fol. 610] Company will be deferred until some later 
time.’’ (GTX 661). 


Sloan wrote to Kettering on July 25, 1924 reporting a 
conference he had with Howard of Standard Oil for the 
formation of the company to be jointly owned by General 
Motors and Standard under the name of the Ethyl Gaso- 
line Corporation. In August 1924 a formal agreement was 
entered into between General Motors and Standard Oil 
organizing such a corporation. 

This agreement provided that the capital stock of Ethyl 
be divided equally between General Motors and Standard, 
each to have a 50% interest; each was to have five directors 
of the ten members on the Board; each was to grant Ethyl 
exclusive licenses under all patent rights from their re- 
spective patent applications in the field of anti-knock com- 
pounds; and each was to grant Ethyl exclusive rights on 
all future discoveries until August 1, 1940. In addition, 
the agreement provided that Ethyl would handle the dis- 
tribution of TEL and would purchase the same. 


‘in the open market at the lowest price at which it is 
offered and, to permit competitive bidding, shall offer 
to instruct and license any bona fide probable supplier, 
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including the Standard Company; * * * provided, how- 
ever: 


‘*Purchases shall be made from E. I, du Pont de 
Nemours & Company under the existing contract be- 
tween it and General Motors * * * until the expiration 
of said contract or until a substitute therefor is made 
direct with the Ethyl Company.’’ (GTX 668). 


The General Motors directors on the Ethyl Board were 
Sloan, Kettering, Donaldson Brown, Midgley and John T. 
{fol. 611] Smith; the officers were Kettering, President, 
Howard of Standard, Vice President, and Midgley, Gen- 
eral Manager. 

Tetraethyl lead is a poisonous substance. Both General 
Motors and du Pont were fully aware of its toxic effects. 
Sloan in June 1924 wrote to Kettering regarding the ap- 
pointment of a board of medical men to study the prob- 
lem. Sloan and Kettering both testified that General Mo- 
tors had not invented TEL as a product to add to its line 
in order to make money producing and selling it, but that 
its interest was the advance in engine compression and to 
make a better and more efficient motor car. 

The properties of tetraethyl lead made its production 
on a commercial scale a hazardous undertaking and Sloan 
stated he fully realized the dangers incident to the manu- 
facture of this material. He testified that he knew Stand- 
ard was not a chemical manufacturer, that its chief busi- 
ness was digging wells and pumping oil from the ground, 
and he felt Standard was not equipped to enter the field 
of chemical manufacture at this stage-of TEL’s develop- 
ment. His acquiescence to Standard’s plant at Bayway 
was because Standard wanted to try the manufacture of 
TEL and further he thought something might be learned 
from the experiment. 

During the Summer of 1924 technical planning at Bay- 
way and du Pont’s Deepwater plant proceeded, and a dif- 
ference of opinion emerged between the engineers of the 
two companies with respect to the manufacturing equip- 
ment to be employed in producing the ethyl] chloride proc- 
ess. Harrington testified that du Pont advocated a com- 
pletely closed, airtight system of manufacture, while 
Standard felt economy would be achieved by permitting 











228 ORDERS ENFORCING ANTITRUST LAWS 


the working force to handle the lead residue directly. 
After visiting the Bayway plant, Harrington said there 
was unanimous agreement that Standard’s process was 
{fol. 612] ‘‘too dangerous’’ for du Pont to use, notified 
Standard to that effect, and received permission from 
Ethyl to instail equipment of its own design. 

In October 1924 the Bayway plant was stricken with a 
series of fatalities resulting from TEL poisoning—there 
were five deaths within a period of a few days, with many 
other employees being poisoned. A public uproar fol- 
lowed; exaggerated reports filled the press; university 
professors made adverse comments; major oil companies 
announced they would no longer distribute TEL and mu- 
nicipalities banned its distribution. The Standard plant 
was immediately closed. The New Jersey authorities or- 
dered its dismantling and Standard was ordered not to en- 
gage in TEL manufacture. Following this disaster Sloan 
in writing to Irenee du Pont on December 12, 1924 asking 
him to take a position on Ethyl’s Board stated: 


‘‘du Pont will always be the manufacturing agent of 
Ethyl Gasoline Corporation whether we make tetra 
ethyl lead or whatever we make, now or in the future. 
I am sure of that.* * *’’ (GTX 710). 


Ethyl was forced to suspend its sales of TEL completely. 
Ethyl requested du Pont to withhold deliveries from its 
bromine process plant. The figure of $1.66 per pound was 
the approximate cost of producing TEL at this plant and 
$1.17 at du Pont’s chloride plant. Du Pont withheld its 
deliveries. Howard wrote to Irenee du Pont on March 28, 
1925 stating the problem following the Bayway disaster 
as follows: 


‘‘while owing to conditions over which neither party 
has had any control it would have been to the ad- 
[fol. 613]vantage of the du Pont Co. to have contin- 
ued uninterruptedly to produce lead from its bromine 
plant and its failure to do so, out of consideration for 
the interests of the Ethyl Corp., resulted in some loss 
to the du Pont Co., this is a loss of profit which neither 
party contemplated at the beginning the du Pont Co. 
would make. On the other hand, the du Pont Co. is 
suffering a loss of profits which the parties did con- 
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) template the du Pont Co. would make, through the 

| failure of the chloride plant to deliver the quantity 
of lead which both parties hoped and expected it would 
deliver prior to April 15th. 

‘‘Owing to conditions over which neither party has 
had any control, the Ethyl Corp. at the same time finds 
itself with a stock of over $1,000,000 worth of lead 
on hand and deliveries still coming in very much 
more rapidly than the goods can be marketed at pres- 
ent. This situation was not contemplated by the Ethyl 
Corp., but, on the contrary, the Ethyl Corp. had hoped 
and expected to be able to market immediately and at 
a profit to itself any lead supplied to it by the du Pont 
Co. prior to April 15th, even though such lead bore a 
price of $1.66 per pound.’’ (GTX 677). 


He continued stating that he was content to leave the de- 
cision in [renee du Pont’s hands, ‘‘with entire confidence 
in your reaching a fair conclusion.’’ 

Irenee du Pont replied to this letter stating: 


‘‘apart from the contract we were asked to defer de- 
liveries of material which we could make in January 
and would have made at a profit. We suggested that 

these deliveries be simply deferred and not cut out 

entirely, an eminently fair proposition to make. Owing 

[fol. 614] to the fact that the Ethyl Gas executives 

were very busy and/or away, delay would have ensued 

detrimental to your interests if we had stood ‘pat’ and 
waited for you to ‘come across’. In our desire to be 
helpful to the ‘picture’ we acted on your orders with- 
out getting approval for a deferment of the deliveries 
in question. It seems to me only equitable that you 
should have accepted our offer of deferment and not 
take advantage of our efforts to be of service to you. 

‘Tt is, therefore, my judgment that you should ac- 
cept delivery at $1.66 per lb. of the amount of tetra- 
ethyl lead which we voluntarily abstained from mak- 
ing and shipping in January, and that, further, if 
owing to our misfortune at the ethyl chloride plant 
you are sufficiently short of ethyl lead so as to make 

a loss thereby, the amount up to that accruing by rea- 

son of the lead not delivered in January, should not 
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be assessed to us on the damage paragraph.’’ (GTX 
679). 


He admitted that from a law point of view Ethyl might 
maintain its position, but that the equities indicate other- 
wise. 

When the manufacture of TEL was suspended, there was 
also disagreement between Ethyl and du Pont as to the 
settlement to be made on cancellation of their contract. 
Under the terms of its contract du Pont was to be reim- 
bursed for its expenditures in building the chloride plant. 
Webb in a letter to Sloan stated that Ethyl had informed 
du Pont it would be reimbursed for the cost of such build- 
ing and any expenditure incurred so as to make du Pont 
‘‘whole’’. He stated further: 


‘‘Tt seems to me that we should get from the du Pont 
{fol. 615] Company at the time of settlement assur- 
ances of placing us in possession of all facts and data 
relative to this work, so that we may have the benefit 
of any information or knowledge gained in such re- 
search work. This has not been suggested to the du 
Pont Company as a part of settlement, but I feel con- 
fident that Mr. du Pont will not raise the slightest ob- 
jection to giving us full and complete copies of or ac- 
cess to this data.’’ (GTX 685). 


He also reported that he wrote to Mr. du Pont: 


‘*T naturally assume that if operation of the plant is 
not resumed during our present contract period and 
meanwhile it has been paid for by us in accordance 
with the terms of the understanding which we are now 
attempting to reach, then it would seem to me that the 
building, its equipment and appurtenances (excluding 
land) would be our property.’’ (GTX 685). 


but that Mr. du Pont replied: 


‘“‘Tf it is your desire that the plant be scrapped at 
your expense, the proceeds of the scrapping should 
properly be yours under a general proposition that 
we shall be made whole. However, the economies of 
such a procedure are not good, which being the case, it 
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seems essential that the physical property of unknown 
and somewhat doubtful value should be left in our 
hands, perhaps as a compensation for our having 
waived any profits on the contract.’’ (GTX 685). 


Webb stated that ‘‘if it should not ultimately be used to 
manufacture something for us that we be paid the salvage 
value, whether demolished or converted to some other 
purpose.”’ 

[fol. 616} Howard had written Webb of Ethyl on June 29, 
1925 regarding the discussions concerning settlement and 
stated: 


‘‘If at any time the du Pont Co. wishes to make use 
of the ethyl plant for any purpose, it shall then pay to 
the Ethyl Corp. the then value of the plant to the 
du Pont Co. for the purpose for which they contem- 
plate its use.””’ (GTX 686). 


He further revealed the sum of $1,500,000 was to be paid 
du Pont on account of the settlement. On June 30, 1925 
Webb delivered the $1,500,000 ‘‘without any strings at- 
tached to it at all’’ and further discussion of the settlement 
terms were to be had later with Irenee du Pont. 

TIrenee du Pont wrote to Webb on July 1, 1925 that 
Howard’s letter of June 29, 1925 relating to the adjust- 
ment of the controversy was ‘‘not satisfactory’’ stating 
that du Pont could not cede ownership of the plant and that 


‘four contract speaks for itself as regards ceding to 
you any inventions on the anti-knock compounds but 
we could not undertake to teach you * * * how to earry 
on that manufacture as well as we could do.’’ (GTX 
688). 


Webb replied saying that he considered the salvage or 
conversion value of the chloride plant as the principal 
matter to be adjusted between them. 

In August 1925 Webb suggested that settlement of the 
question of ownership of the plant be deferred until the 
investigation then being conducted by the Surgeon General 
of the United States was completed, and if the report made 
by him was favorable Ethyl would make another contract 
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covering manufacture of TEL with du Pont and ‘‘the sal- 
vage problem would have answered itself,’’ but this sug- 
[fol.617] gestion was not acceptable to Irenee du Pont 
who did not wish to defer the issue. Harrington testified 
that eventually Webb’s suggestion was accepted and the 
matter was not settled until the contract between Ethyl 
and du Pont was negotiated in March 1926. Du Pont re- 
tained the chloride plant at Deepwater, since in January 
1926 the Surgeon General of the United States in a report 
approved renewal of the business and production of TEL 
and manufacture was resumed in March 1926. 

In the negotiations regarding this controversy Sloan 
testified he took little part since he wanted to be in a com- 
pletely unprejudiced position, although he revealed he be- 
lieved the du Pont position was entirely correct. In March 
1925 he wrote to Irenee du Pont that he had come to the 
conclusion it was a mistake to leave the management of 
Ethyl’s property so largely in the hands of Dr. Midgley 
who was entirely inexperienced in organization matters, 
and thought progress would be made more rapidly and con- 
structively if there was more of a business side to the de- 
velopment, but that Kettering opposed that idea. He con- 
tinued that while Standard Oil was not receptive to the idea 
in the beginning he found later in discussion with Mr. 
Teagle of Standard that they had come to the same con- 
clusion and it was agreed that Mr. Kettering and Mr. 
Howard, President and Vice-President, respectively, should 
resign and ‘‘an active President should be appointed of 
proper ability, administrative and otherwise, to deal with 
the problems that confront the Corporation’’. Sloan pro- 
posed Earl W. Webb then in the Legal and Real Estate 
Department of General Motors and Standard accepted the 
recommendation. Webb was appointed President in the 
Spring of 1925 when he had made a satisfactory report on 
Ethyl’s operations as a preliminary test of his qualifica- 
tions. 

Ethyl’s losses during the shutdown necessitated a series 
[fol. 618] of loans from Standard and General Motors and 
by July 1925 General Motors and Standard had loaned 
Ethyl $1,700,000 with authorization for further loans of 
$500,000. On May 22, 1925 Irenee du Pont wrote to Raskob 
at General Motors that he approved of the borrowing of 
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funds by Ethyl from General Motors and Standard and 
said: 


‘* As the amounts due to the du Pont Co. are in some 
particulars overdue, I am very glad you can arrange 
to immediately send the necessary cash to Ethyl Gas- 
oline Corp.’’ (GTX 682). 


During the cessation of manufacture at Ethyl’s plant, 
Webb and the Dow officials had a series of conferences on 
the subject of the manufacture of TEL for Ethyl. Dow had 
developed a process for producing TEL by means of a 
reaction which used magnesium. In April 1926 Webb also 
came in contact with the American Research Laboratories, 
which also claimed to have developed a process using mag- 
nesium and offered to undertake the manufacture of TEL. 
Webb visited the Dow plant with a representative of the 
American Research Laboratories and upon seeing the Dow 
chemical manufacturing facilities, the American Research 
Laboratories realized ‘‘it would be rather foolish for them 
to venture into anything of this kind’’, suggested cancella- 
tion of the contract and an arrangement whereby manu- 
facture under their process would be conducted by Dow. 
The American Research Laboratories process proved 
worthless. Irenee du Pont, then a director of Ethyl and 
aware of American Research Laboratories’ desire to man- 
ufacture, expressed opposition pointing out that if another 
disaster occurred after the Bayway disaster only a few 
months before: 


‘‘No amount of explaining will excuse our directors 
for having encouraged novices to undertake such a 
dangerous operation.’’ (GTX 711). 


[fol. 619] Dow continued as a prospective manufacturer 
until late in 1926 when it informed Webb it was unwilling 
to undertake the manufacture of TEL by any process be- 
cause of the hazard factor. 

During these incidents du Pont and Ethyl entered into 
a contract in March 1926 for the production and sale of 
TEL. From 1926 to 1937 du Pont sold TEL to Ethyl un- 
der a series of short term contracts negotiated for Ethyl 
by Webb. The 1926, 1928 and 1929 contracts made no refer- 
ence to patents, improvements or new developments in TEL, 
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and from 1928 the contracts provided that Ethyl’s entire 
requirements were to be taken from du Pont. 

In 1929 Ethyl Corporation gave consideration to the 
situation that would exist when the basic patents expired— 
Midgley’s to expire December 30, 1947, and the chloride 
process patent of Standard January 1, 1946. Ethyl, not 
being a manufacturer, would find it difficult to manufacture 
the product without knowledge of the du Pont processes. 
Sloan stated in a letter to Webb of Ethyl that they should 
make their contracts on the supply of TEL so that the 
supplier of the lead, the du Pont Company 


‘‘together with others later on, would at all times sell 
to us exelusively’’ (GTX 748) 


so that if tetraethy] lead is still a factor in the fuel situa- 
tion at the expiration of the patents and there was no 
restriction on manufacturers as to whom they would sell 
the material, ‘‘there would be no place in the picture for 
Ethyl.”? 

In 1930 a new contract was executed between Ethyl and 
du Pont and in all subsequent contracts between them until 
1938, it was provided that if Ethyl would purchase at least 
50% of its annual requirements of TEL from du Pont 
(fol. 620] until January 1, 1938, du Pont would on that 
date make full disclosure to Ethyl of all its patents, know- 
how and secret processes on TEL manufacture and would 
license Ethyl to manufacture TEL under the du Pont pat- 
ents. 

From 1930 to 1937 Ethyl began a long term campaign to 
put itself in a position to manufacture TEL. Several pro- 
posals were considered and rejected before the execution of 
a Manufacturing Service Agreement between du Pont and 
Ethyl on January 1, 1938. In 1936 du Pont agreed to 
build a TEL plant for Ethyl at Baton Rouge, Louisiana and 
the following year agreed to construct a second plant for 
Ethyl. Under the 1938 agreement du Pont contracted to 
construct for Ethyl plants at Baton Rouge, Louisiana, a 
site selected by Ethyl, lease the du Pont facilities at Deep- 
water to Ethyl, and operate them as Ethyl’s agent in re- 
turn for a specified percentage of Ethyl’s proceeds from 
operation for the next ten years. Du Pont further agreed 
to advance certain funds to Ethyl and build such tetraethyl 
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lead and raw material plants as Ethyl required. In ‘addi- 
tion, the agreement provided that on the expiration of pat- 
ent protection in 1948, Ethyl and du Pont would each be 
free to engage in both the manufacture and distribution of 
tetraethyl lead. 

During the negotiations preceding the ultimate agree- 
ment, Sloan replied to a letter from Webb that he was not 
opposed to contracting to give du Pont 50% of the business 
of Ethyl but felt strongly that Ethyl should be entitled to 
any of du Pont’s improvements resulting from the manu- 
facture under Ethyl’s patents. 


Sloan wrote to Lammot du Pont in April 1930 in connec- 
tion with the proposed know-how clause and urged him to 
do anything he could to ‘‘facilitate this and broaden the 
base upon which it is developed.’’ Lammot,du Pont felt 
that Ethyl did not have the background to undertake the 
manufacture of a dangerous chemical. 


(fol. 621] On June 9, 1936, prior to the ultimate agree- 
ment, a comprehensive report and study of the origin and 
early histdry of the tetraethyl lead business, including sug- 
gestions on arrangements to be worked out between Ethyl 
and du Pont, was made on behalf of the du Pont Company 
by N. P. Wescott and submitted to F. Spaare, Director. 

During the pre-1938 period du Pont fixed its prices on 
the sale of TEL to Ethy] at a level high enough which would 
give du Pont a manufacturing profit equal to one-third of 
the total profits derived both from the manufacture and 
distribution of TEL, and the remaining two-thirds to be 
divided equally between General Motors and Standard in 
the form of dividend payments from Ethyl, after deduct- 
ing the royalty due General Motors on its patents. From 
1930 to 1937 du Pont’s total profits from Ethyl’s operations 
were approximately $35,000,000 and General Motors and 
Standard received dividends of approximately $30,000,000 
each, and in addition General Motors received the sum of 
$19,000,000 in royalties. 


The Manufacturing Service Agreement in 1938 provided 
a compensation of 30% of Ethyl’s gross operating profits 
to be paid to du Pont. The 30% was premised on a mini- 
mum of 53,000,000 pounds of tetraethyl lead and one-tenth 
of the profits for production above that figure. 


The percentage of profits received by du Pont is reflected 
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in the defendants’ chart which premises the ratio of du 
Pont profits to Ethyl’s profits on figures before taxes and 
bonus of either corporation. The basic figures used by the 
Government chart also show du Pont’s profits before taxes 
and bonus. The average share of Ethyl’s gross operating 
profits which du Pont received during the 1938-1948 period 
was 18%. 

Shortly after the 1938 agreement Standard Oil conveyed 
[fol. 622] to du Pont and Ethyl the information that a new 
oil cracking process in the gasoline industry would require 
an expansion in the production of TEL, and necessitate the 
erection of additional plants at Ethyl’s Baton Rouge site. 

On December 31, 1947, all the basic patents relating to 
the production and use of TEL having expired, du Pont 
and Ethyl discontinued operations under the 1930 agree- 
ment and each went its separate way. Ethyl’s lease on 
du Pont’s Deepwater plant expired at the same time and 
du Pont undertook to manufacture lead for its own ac- 
count. Ethyl] took over the direct operation of the larger 
plant facilities at Baton Rouge. Both sold their respective 
fluid to oil companies. J. R. Sabina, a du Pont executive, 
testified that beginning in 1945 du Pont began to expand its 
petroleum products staff; a petroleum laboratory was or- 
ganized in the Fall of 1947, and in anticipation of freedom 
from Ethyl’s patent in 1948, every oil company in the 
United States had been personally visited and orders were 
solicited. 

In 1948, all but seven of the fifty-nine companies that 
dealt with du Pont had dealt previously with Ethyl. In 
1948 du Pont owned at Deepwater the four original plants 
constructed before 1938, and Ethyl owned five plants at 
Baton Rouge, four of which were designed to have the same 
size and capacity as the Deepwater plants. In 1948 du Pont 
had a capacity of between 180,000,000 and 194,000,000 
pounds per year for its four plants, or about four-fifths of 
Ethyl’s capacity. John F. Daley, General Manager of the 
Organic Chemical Department at du Pont, testified that in 
selling to the oil companies, the Ethyl trademark was very 
much of an obstacle. He also testified that du Pont lost 
customers to Ethyl and vice-versa in the years following 
the severance. 


The evidence with respect to the discovery and develop- 
ment of TEL fails fo establish the G *s ch 


overnment’s c arges. 
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[fol. 623] It will not support a finding that the discovery 
oO was surrendered to du Pont pursuant to any agree- 
ment that du Pont was to have exclusive rights to General 
Motors chemical discoveries. The record, rather, estab- 
lishes that the services of du Pont as a manufacturer were 
secured by General Motors in the unrestrained exercise 
of its own judgment. Kettering appears to have been 
largely res ansitle for this decision a neither the alleged 
re-existing agreement nor du Pont’s stockholdings in 
General Motors was ihe basis $ tie decision. It is clear 


oe and du Pont? 8 \coaeetae ceeatines and wide ex- 
erience were the reasons for the decision. 

Similarly, du Pont retained its position as the manu- 
facturer st TEL by reason of the continued high qualit 
of its performance. The Court finds that General Motors 
and Eh I Corporation were at all times free to turn else- 


where and were not coerced in any way to continue pur- 


chasing [rom au fF ont. 


Kinetic Chemicals, Inc. 


In 1928 Frigidaire and its leading competitors were using 
sulphur dioxide as a refrigerant, a chemical presenting 
health hazards. Pratt, Kettering, and E. G. Biechler, Gen- 
eral Manager of Frigidaire, expressed a desire for a new 
safe refrigerant and Mr. Midgley was assigned the task 
of working on the problem. An appropriation for this 
research was approved by Frigidaire. The objective sought 
by this research was a refrigerant which had a suitable 
boiling pomt, non-toxic and non-inflammable, and which 
had a distinct but not unpleasant odor. 

Thomas Midgley spent eighteen months on this project 
and by the end of 1928 had determined that Freon 12 
(F-12) met the above requirements and the discovery was 
[fol. 624] patented, with patents being assigned to Gen- 
eral Motors. The principal elements of freon were chlorine 
and fluorine, both being dangerous and toxic. During 1929 
and early 1930 Midgley continued to work on Freon ‘‘to 
develop suitable manufacturing processes.’’ In August 
1929 Pratt approved the erection of a small plant to pro- 
duce F-12 in quantities sufficient to make laboratory tests. 


Frigidaire erected a semi-commercial plant in the Winter 
of 1929-1930. 
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In March 1930 Biechler wrote to Pratt stating a decision 
on the manufacture should be made as quickly as possi- 
ble, recommending that either Frigidaire or some other 


division of General Motors manufacture the same because 
he felt 


‘*a great deal would be gained if we would control this 
rather than let a chemical company do it.’’ (GTX 838). 


Pratt, on March 15, 1930, although having approved the 
small seale production for test purposes of Frigidaire, 
stated: 


‘Tt is quite a fundamental step for us to start Gen- 
eral Motors in chemical manufacture. Up to this time 
we have more or less elected to confine ourselves to 
the mechanical side of manufacture and I do not want 
to depart from this until a very thorough consider- 
ation has been given to all of the factors involved.’’ 
(GTX 839). 


He stated that he would have to discuss the same with 
Sloan. When he did so, Sloan agreed that General Motors 
should not manufacture the new refrigerant. Sloan testi- 
fied that he took that position on the basis of General 
Motors’ lack of competence to manufacture a material in- 
volving the dangers in manufacture ‘‘somewhat analogous 
to TEL.’’ Sloanmeft it to Pratt to investigate and develop 
(fol. 625] a suitable program for supplying Frigidaire’s 
requirements of F-12. Without consulting Sloan further, 
Pratt went to see H. F. Harrington of the Dyestuffs Divi- 
sion of du Pont and suggested that a joint company be 
formed between General Motors and du Pont to sell freon. 
He testified he selected du Pont because of their experience 
in handling dangerous chemicals and because he had con- 
fidence in the du Pont people. Biechler expressed his pleas- 
ure that the responsibility of manufacture had been as- 
sumed by du Pont. The desirability of getting into the 
production of freon quickly was recognized by all. 
Harrington and Pratt agreed substantially upon the de- 
tails of the contractual agreement and Pratt suggested that 
the new company be owned 51% by du Pont and 49% by 
General Motors, so that operating responsibility rested on 
du Pont which had the personnel and experience required 
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for manufacture. Pratt also suggested a provision that 
future chemicals developed by General Motors be first 
offered to Kinetic, the joint company. 

The formal agreement organizing Kinetic was executed 


August 27, 1930 and was approved by the General Motors 
Finance Committee, the minutes reciting : 


‘‘It was felt that because of the experience of the 
du Pont Company in the chemical field that it is to the 
interest of General Motors Corporation to arrange 
with the du Pont Company for the commercial develop- 
ment and production of these chemicals rather than 
for us to undertake the organization of the necessary 
personnel, technical staff, ete. for their production; 
and in order to give the du Pont Company an incentive 
for the most efficient development of these chemicals 
it was considered mutually advantageous that the du 
Pont Company should have the right to subscribe to 
[fol. 626] 51% of the stock of the Kinetic Chemicals, 
Inc. Under this agreement a royalty will be paid to 
General Motors for the right to use the inventions 
transferred to Kinetic Chemicals, Inc. as covered more 
fully in the agreement.’’ (GM 238). 


The clause regarding future General Motors chemical dis- 
coveries required that the offer to Kinetic of any such dis- 
covery should be ‘‘on such terms as may be mutually 
agreed upon.’’ The new corporation had a board of direc- 
tors of five members—three selected by du Pont and two by 
General Motors; its personnel was furnished by du Pont 
and the latter received a management fee of $50,000 a year; 
General Motors granted Kinetic an exclusive license on its 
patents covering freon and received a royalty in the 
amount of 5% of sales. 


The process used by Frigidaire during the experimental 
period was found to be so expensive as to be commercially 
prohibitive. Du Pont chemists assigned to the problem 
succeeded in developing a feasible commercial manufac- 
ture which reduced the costs. In addition, an essential raw 
material—anhydrous hydrofluoric acid—was not commer- 
cially available in sufficient quantities and du Pont invented 
and patented for Kinetic a process which enabled Kinetic 
to make its own acid, 
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The New York Fire Department was disturbed over the 
possible danger in the use of freon and du Pont was able 
to demonstrate its properties as being a safe refrigerant. 
Du Pont, through Kinetic, also undertook a general educa- 
tional campaign to convince the public of its safety. 

With respect to the clause regarding future chemical 
discoveries by General Motors, Pratt wrote to Lammot du 
Pont on July 20, 1931, as follows: 


[fol. 627] ‘*This clause was placed in the Kinetic 
agreement because we wanted to remove from some of 
our organization the temptation of attempting to build 
up within General Motors an independent chemical 
manufacturing activity and to place any developments 
along chemica! lines in an organization in which we 
have confidence from the standpoint of their ability to 
carry on chemical manufacturing process. 

‘‘To summarize, as far as I am concerned I hope to 
see General Motors Corp. utilize to the fullest extent 
the chemical experience of the du Pont Company in 
manufacturing any chemical compounds that General 
Motors laboratories may discover, where there is a 
possibility of commercialization.’’ (GTX 899). 


Clause Seventh of the agreement provided: 


6c@ @ @ 


it being further agreed that future chemical 
developments (other than those relating to ‘said prod- 
ucts’) originating in the laboratories of General 
(Motors), or its subsidiaries, shall be offered by Gen- 
eral to the New Company, on such terms as may be 
mutually agreed upon, and if after six months the New 
Company shall elect not to exploit such new chemical 
developments, the General shall be free to dispose of 
the same elsewhere.’’ (GTX 850, p. 3). 


Pratt suggested this clause for the reason he believed that 
‘General Motors instead of having a lot of different activi- 
ties’? might wish to use Kinetic as a single vehicle for 
developing any chemical discovery it made. He also testi- 
fied that during the existence of the clause, no development 
was turned over to Kinetic. 

In May 1944, fourteen years after the agreement, John 
T. Smith, General Counsel for General Motors, gave his 
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opinion that this clause was ‘‘unenforceable,’’ and the two 
[fol. 628] companies by formal contract cancelled it in its 
entirety on June 6, 1945. 

In the Fall of 1923, Biechler reported to Pratt that the 
supply of lithium chloride necessary to be used in an air- 
conditioning system which Frigidaire was developing was 
limited and asked Pratt to investigate the possibility of 
additional supply of lithium chloride. Pratt informed Har- 
rington condfidentially of the Frigidaire work on the air- 
conditioning system, asked whether du Pont could provide 
the additional supply, stated that he would rather have 
the du Pont Company undertake the chemical development 
than General Motors, and inquired whether it would be 
an industry in which du Pont would be interested. He tes- 
tified, ‘‘It was a business that required mining, and just a 
complete new business that wasn’t in line with anything 
we were doing.’’ General Motors did not pursue the ex- 
periment using lithium chloride and there was no need for 
an additional supply of the lithium chloride refrigerant. 

From the outset, Freon 12 and all of the freons, with 
one exception, were offered for sale to all refrigerator man- 
ufacturers. Thomas Midgley in 1932 discovered Freon 114. 
Each of the freons had distinct properties and were suit- 
able to different uses and types of refrigerator machines. 
Frigidaire developed a rotary compressor for its house- 
hold refrigerators and discovered that Freon 12 could not 
be used efficiently in the new compressor. Freon 114 was 
found to be effective and a product patent was obtained. 

The Kinetic Board on September 29, 1932 approved the 
construction of a plant to manufacture F-114 and it fur- 
[fol. 629] ther resolved that for the time being commer- 
cial distribution should be confined to Frigidaire. Pratt 
testified that Frigidaire had developed its own machine, 
developed the special refrigerant for it, and to release that 
refrigerant would cause competitors to duplicate their 
machine. 

The exclusive sales policy on F-114 continued, and in 
1938 Sears Roebuck threatened an appeal to the Federal 
Trade Commission to force the release of this freon. In 
the Fall of 1938 W. W. Rhodes, Sales Director of Kinetic, 
reported to its President, E. G. Robinson, that a market 
for approximately one million pounds of F-114 a year 
could be obtained if sales restrictions were lifted. 
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Harrington testified that the attitude of the du Pont 
members on Kinetic’s Board was that for the first year 
or two it was reasonable for Frigidaire to make the request 
for exclusive use, and after that argument regularly ensued 
between General Motors and du Pont on this policy but 
‘General Motors was so urgent and so insistent on the 
thing, rather than create the ruction that would be in- 
volved if we just completely overrode them, the du Pont 
directors went along and allowed the product F-114, to be 
exclusive for quite a long time.’’ 

Following the challenge Sears Roebuck had made, the 
Kinetic Board on October 3, 1938 met again to review this 
policy. Harrington testified at this meeting ‘‘General 
Motors was more vehement than ever that we should re- 
serve the thing to them for a further length of time, and in 
order to keep peace in the family we agreed.’’ 

General Motors General Counsel, John T. Smith, wrote 
to Ernest R. Breech, General Motors Vice President, on 
May 8, 1939 on the exclusive use by Frigidaire and con- 
cluded that the best way to protect Frigidaire in such use 
was to have Kinetic Chemicals grant an exclusive license 
{fol. 630] toit. This recommendation was adopted and an 
agreement executed on September 18, 1939 accomplishing 
such result. During the war Frigidaire granted permission 
to others to use the refrigerant. In June 1943 the question 
of its unlimited sales again arose and in 1944 the product 
was offered for sale generally when the exclusive use li- 
cense to Frigidaire was cancelled. However, F-12 proved 
to be a cheaper and better refrigerant, and Sears Roebuck 
refused to purchase F-114 when it was offered to it, and no 
manufacturer of household refrigerators uses F-114 today, 
including Frigidaire. 

The Development Department of du Pont reported to 
the Executive Committee in April 1945 on anticipated post 
war demand for freons and their future promise in plastics 
and other fields, and recommended that du Pont negotiate 
for the purchase of General Motors interest in Kinetic if 
General Motors indicated a desire to sell. 

The actual purchase of General Motors interest in 1950 
was preceded by negotiations which began in 1948. On 
January 1, 1950, General Motors sold its 49% interest for 
approximately ten million dollars. Since this purchase was 
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subsequent to the filing of the complaint in the instant case, 
the Department of Justice was consulted, and it assured 
du Pont in writing that it did not oppose the purchase and 
if it were carried out the prayer in the complaint seeking 
divestiture from du Pont would be dropped. Upon that 
assurance the purchase was made. 


Synthetic Rubber 


In January 1926 Sloan authorized Midgley to conduct 
some research on synthetic rubber under Kettering’s super- 
vision, authorizing a budget of $60,000 for the first year. 
When Midgley had worked two months on the project, 
(fol. 631] James McEvoy, Director of the General Motors 
Patent Section, wrote to Sloan expressing concern about 
Midgley’s project, criticized Midgley’s research technique 
as being deficient in failing to give sufficient evaluation to 
existing literature in the field, and indicated that Midgley 
was wasting time and money because prior patents existed 
on the discoveries he was trying to make. Sloan decided 
to let Midgley continue, pointing out that Midgley was ‘‘a 
research man first and foremost’’, and stated that he fully 
recognized that it was a problem on which it would take 
over six months to accomplish anything. Midgley went 
ahead with his research, and under arrangements approved 
by Sloan conducted his research in the Thomas and Hoch- 
walt Laboratories in Dayton. 

A year after this work began, Lammot du Pont heard of 
it and stated that du Pont had been working on one phase 
of synthetic rubber and was not conducting as broad an 
investigation as General Motors. In writing to Raskob, he 
questioned the advisability of General Motors spending this 
money, since a great deal of work had already been done 
on the subject by competent people and well organized 
research groups; he thought that the du Pont Company, 
which had also been doing some research, was better 
equipped for the purpose than General Motors. He further 
stated : 


‘‘Should General Motors be successful in develop- 
ing a process, it would probably not be desirable for 
it to go into the manufacture; whereas if du Pont were 
successful, it is Just the kind of manufacturing opera- 











244 ORDERS ENFORCING ANTITRUST LAWS 


tion which the Company should be qualified to enter. 
This is an additional reason why du Pont should work 
on the problem rather than General Motors. 

**In view of the above, it seems to me that either Gen- 
[fol. 632] eral Motors must be making a mistake in 
working on this problem, or du Pont is making a mis- 
take in not working on it in a broader way. Won’t 
you refer this letter to the party responsible for Gen- 
eral Motors having embarked on this investigation, 
and ask him to let me know the reason which has 
guided his decision to undertake the work.’’ (GTX 
888). 


Raskob replied that the rubber situation was very close 
to General Motors Corporation and it was tremendously 
important for the corporation to interest itself in every 
possible phase of it, and further felt that the laboratories 
were equipped to do the research that was being conducted. 
Raskob referred Lammot du Pont’s letter to Sloan, who 
also wrote to Lammot du Pont defending the research be- 
ing conducted. Lammot du Pont replied that he regarded 
synthetic rubber to be a problem which would tax the 
facilities of the most complete laboratory, but 


**Do not let me trouble you any further on this point 
—I am not trying to force upon you my views or opin- 
ions. If I have put into your mind the thought that 
possibly synthetic rubber is not a suitable subject of 
investigation by the General Motors Chemical Depart- 
ment, then I am perfectly willing to accept your de- 
cision.’’ (GTX 891). 


In February 1927 Sloan again wrote to Lammot du Pont 
that he thought it was desirable to encourage people in the 
General Motors organization, that he had done so in Midg- 
ley’s case even though he did not expect the research to 
accomplish much, and stated: 


‘‘As I said before, if nothing tangible develops dur- 
ing the current year, I shall feel fully warranted in 
feeling that he has been given his chance and that, 
{fol. 633] considering we are not directly concerned 
even if we are greatly indirectly concerned, we might 
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better transfer his efforts to some other direction.’’ 
(GTX 892). 


Lammot du Pont replied acknowledging the letter and 
stated that he appreciated fully the desirability of allow- 
ing good minds to ‘‘have a little more than the normal 
amount of rope’’, and that du Pont followed this also since 
it tended to ‘‘keep up the enthusiasm and interest of all 
concerned.’’ 

In March 1927 Midgley suggested that his work be re- 
viewed by a ‘‘good rubber chemist’’. Sloan replied that 
he thought this was a mistake since he felt a chemist in 
commercial practice and even the du Pont Company would 
not have the imagination, sympathy, and ethusiasm pos- 
sessed by Midgley, and preferred to leave the determina- 
tion to his own judgment, supported by Mr. Kettering. 

Midgley went forward during 1927 with his research 
and made his progress reports directly to Sloan. In Decem- 
ber 1927 McEvoy wrote to Pratt that Midgley knew nothing 
about the subject he had not learned from others and 
recommended that the ‘‘whole operation be terminated’’. 

By April 1928 the price of rubber had dropped from 
$1.00 to twenty cents a pound. Midgley thought that if he 
could produce a synthetic rubber it would cost not less 
than thirty-five cents a pound. Sloan testified that both 
Midgley and Kettering then determined that General Mo- 
tors should abandon the project. In late March or early 
April 1928 it was decided that while the work for General 
Motors should cease, Midgley could have all the equipment 
and continue the research on his own if he desired. On 
April 27, 1928 an agreement to that effect was executed. 


Midgley went ahead on his own, but as Sloan testified, 
[fol. 634] he never succeeded in solving the problem, but 
made some very. outstanding contributions to the evolution 
of synthetic rubber. 


The evidence relating to the formation and operation of 
Kinetic Chemicals and to General Motors synthetic rubber 
research does not establish that General Motors had agreed 
to surrender or was bound to surrender to du Pont its 
chemical discoveries. 


The Court finds that du Pont did not terminate or in 
any way limit General Motors research on synthetic rub- 
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ber, although Lammot du Pont, as well as others in Gen- 
eral Motors, suggested it was an inappropriate project for 
General Motors to undertake. Despite this suggestion 
Sloan directed that the project should be continued. The 
evidence bearing on the entire incident is inconsistent with 
either a basic agreement with respect to General Motors 
chemical research or with du Pont domination of that 


research. 


The provision of the agreement between du Pont and 
General Motors establishing Kinetic Chemicals Company 
which related to further chemical discoveries is no longer 
in effect, having been eliminated some years before the 
Complaint herein was filed. The Court finds that this 
agreement was not executed pursuant to any prior under- 
standing or arrangement that du Pont was to have the ex- 
clusive right to discoveries of General Motors. On the basis 
of the evidence of record, particularly the testimony of 
Sloan and Pratt, the Court finds that General Motors 
entered into the contract because those responsible in 
General Motors believed that Freon could best be manu- 
factured by du Pont rather than by General Motors itselt 
or by some other chemical company. 


[fol. 635] Antifreeze 


In connection with the glycerin-alcoho] incident in 1926, 
du Pont’s proposal that General Motors make a contract 
to purchase ethyl alcohol from du Pont was rejected by 
the General Purchasing Committee even though in 1927 
du Pont quoted a ‘‘special price’’. 

General Motors commenced selling antifreeze in 1933 
using glycerin purchased from Glycerin Producers Associa- 
tion. In 1935 the association advised General Motors, which 
sold the antifreeze to its dealers for resale to the public, 
that due to a glycerin shortage, none would be available 
for 1936. General Motors made an effort to meet its needs 
by trying to purchase ethylene glycol from Union Carbide, 
which was sold under the name of Prestone. Union Car- 
bide was unwilling to accept the condition that it be fur- 
nished under General Motors’ private brand name. 

Before 1929 du Pont was engaged in the production of a 
synthetic methyl alcoho] known as methanol. In 1930 it 
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sought an outlet for it. Du Pont marketed the product in 
1934 under the trade name Zerone and sought to persuade 
General Motors to purehase it for resale to its distributors. 
Zerone had a large market by the end of 1935, but du Pont 
was unable to sell it to General Motors. 


Du Pont made no sales of antifreeze to General Motors 
until 1936, when it agreed to General Motors’ condition 
that the product be sold under its private brand name. 
Elmer F. Schumacher, Director of the Polychemical De- 
partment at du Pont, testified that at that time he had 
become aware of the volume of General Motors business 
and ‘‘couldn’t for-go the opportunity to enlarge our sales of 
methanol’’, eapitulating to General Motors demand on the 
brand name. Irvine W. Thompson, General Parts & Acces- 
sories Merchandising Manager of Chevrolet and General 
[fol. 636] Manager of the Parts Division, testified that 
after the notification from the Glycerin Producers Associa- 
tion, General Motors immediately sought to find a source 
of supply for the non-permanent, or methanol antifreeze; 
that permanent type antifreeze sources were limited to 
Union Carbide and that company was not interested in con- 
tracting with General Motors. He stated that after canvass- 
ing every source available for methanol type antifreeze, a 
contract was signed with du Pont. Contracts were made 
for six months duration because of future possibilities of 
getting a better price or product. General Motors pur- 
chased this type of antifreeze from du Pont for the period 
1936-1940 and packaged the same under the private brand 
name. It purchased the product from du Pont because it 
was the only available supplier and because it offered both 
quality and fair price. 

Thompson, who was in charge of General Motors pur- 
chases of antifreeze, testified that each season bids were 
solicited from all known suppliers and a thorough canvass 
was made for other sources of supply. According to his 
testimony, the General Motors Divisions continued to buy 
from du Pont ‘‘because we felt very definitely that they 
gave us the best product at the best price.’’ 

In 1939 du Pont developed a new process for making 
a permanent type antifreeze, described as ethylene glycol, 
and sold it under the trade name Zerex. The product was 
approved by the General Motors Laboratories and in 1940 
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purchasing of this product began and continued until 1953. 
Du Pont and Union Carbide were the only two producers of 
ethylene glycol antifreeze. Both Schumacher and Thomp- 
son testified that during 1946 and 1947 this type and the 
methanol type were in short supply; and ethylene glycol 
was not produced in quantities to meet the market demand 
until 1952-1953. Du Pont packaged both the methanol and 
[fol. 637] ethyelene glycol products under General Motors 
private brand name. 

In 1946 and 1947 General Motors purchased 97% of its 
antifreeze requirements from du Pont. In 1951 when du 
Pont advised General Motors that it could no longer sell 
either type of antifreeze under the private brand name for 
the reason that its purchases were a small portion of du 
Pont’s total sales and too costly to accommodate the pack- 
aging requirements, General Motors sought to find another 
source. In 1953 when other sources became available, 
Buick, Chevrolet and Pontiae turned to a competitor who 
agreed to General Motors private brand packaging. Du 
Pont presently sells antifreeze for resale only to Oldsmo- 
bile. 

The only evidence offered by the Government in support 
of its contention as regards antifreeze is that in recent 
years General Motors has purchased practically all of its 
requirements from du Pont. The proof offered by the 
defense, however, establishes that General Motors deter- 
mined initially to make such purchases because du Pont 
was the only available supplier that could meet General 
Motors’ demands as to price, quality and delivery. The 
defendants’ proof further shows that General Motors re- 
examined the supply situation each year and sought reg- 
ularly to obtain new sources of supply. The Court finds 
this proof convincing that.General Motors was not limited 
by agreement or by du Pont domination in its purchases of 


antifreeze and bought from du Pont only because it believed 
that du Pont best served its needs. 
Miscellaneous Products 


Electroplating Chemicals 


Electroplating is a process of depositing a coating of 
one metal upon another and is a highly technical field in 
(fol. 638] which metallurgists disagree sharply in assess- 
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ing relative merits of various processes. In 1934 du Pont 
developed the first improved copper plating process known 
as du Pont’s ‘‘High Speed Copper’’, and development work 
on it was done for the next four years. When it was of- 
fered in 1938 it was accepted and adopted by a number of 
electroplaters which supplied the automobile industry, in- 
cluding companies, which did work for Chrysler, Stude- 
baker and Nash. In addition, du Pont sells chemicals for 
copper electroplating and has sold to electroplaters mate- 
rials for zine, cadmium, and tin plating, including sodium, 
copper, zinc, cyanides, anodes, additive agents and bright- 
eners, even though the most important of its processes was 
the ‘‘High Speed Copper’’ method. 

There are three processes for copper electroplating—the 
eyanide process in which du Pont is interested; the acid 
copper method developed by General Motors Research; and 
the pyrophosphate process. 

Chevrolet installed the du Pont process in 1939 and dis- 
continued it within two months returning to heavy nickel 
electroplating. During the nickel shortage, it installed the 
acid, ‘‘ Day-Brite’’ and pyrophosphate ‘‘ Unichrome’’ meth- 
ods. 

Ternstedt, a Division of General Motors which is relied 
upon by the General Motors car units for their electro- 
plating, installed the du Pont copper process in 1938 and 
discontinued it in 1939. It adopted the General Motors 
Research acid process in 1939. 

Buick has never used the High Speed Copper process, 
but does little electroplating. 

Cadillac has continued to use the High Speed Copper 
process and purchases the majority of its chemical require- 
ments for it from du Pont since its introduction in 1938. 
{fol. 639] Oldsmobile did not adopt the High Speed Cop- 
per process until 1941 and used it until 1949 when it shifted 
to a competitive process. 

Pontiac adopted the process in 1940 for part of its plat- 
ing work and in 1950 shifted entirely to a different and 
competitive process. 

Although Cadillac and AC Spark Plug use the du Pont 
process for the major part of their plating operations, 
eight of the nine General Motors Divisions have installed 
it for varying periods of time and have gone to other proc- 
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esses for all or a major portion of their electroplating 
process. 

In a du Pont study of the electroplating industry in 1945 
or 1946 it was reported that unless certain difficulties in 
the high speed copper process were eliminated or greatly 
minimized, a ‘‘further serious loss of business will result’’. 
However, the study reported that ‘‘regardless of the dif- 
ficulties with High Speed Copper * * *, the process, be- 
cause of certain basic factors, has a greater potential field 
of usefulness than any offered by competition.’’ 

Du Pont’s Durobrite process of zine plating is used by 
Deleo-Remy which does a substantial amount of zinc plat- 
ing, although Chevrolet, which also does a substantial 
amount of zinc plating, and purchases a portion of the zinc 
and sodium cyanide from du Pont, does not use it. Du 
Pont’s two processes, ‘‘Zin-O-Lyte’’ and ‘‘Durobrite’’, are 
well established in the trade and enjoy a major part of 
the business in the plating field. 


Case Hardening Chemicals 


Prior to its acquisition by du Pont in 1930, R & H Chem- 
ical Company supplied sodium cyanide, a chemical used for 
hardening steel surfaces, to all of the automobile manu- 
[fol. 640] facturers. Sodium cyanide was imported from 
France in substantial amounts; before du Pont entered the 
field, Chevrolet and Buick Divisions of General Motors 
were using case hardening materials. 

Beginning in the early 1930s the first of two departures 
from the sodium cyanide method of case hardening oc- 
curred. -A new chemical product was introduced on the 
market by another chemical manufacturer, called ‘‘ Aero- 
ease’’. This and other subsequently developed processes 
by Perliton, Holden and Parkcase resulted in a loss of 
business for du Pont. With these newly developed proc- 
esses, Chevrolet, Buick and GM Truck turned to the newly 
accelerated deep case hardening method. 

When Aerocase was introduced by the American Cyana- 
mid Company, Buick became the first major user. Du Pont 
sought to develop a competitive product and in 1933 intro- 
duced Ducase, which was never adopted for general use 
since it was not the complete answer to the type of case 
hardening requirements of many large customers. 
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In the 1930s shortly after Aerocase was introduced, a 
gas carburizing process was developed wherein the steel 
to be case hardened was run through a furnace into which 
gas was introduced at high temperature. Initially the 
larger installations for gas carburizing were expensive 
and the largest units of the automobile manufacturing in- 
dustry were the first to convert to this method. Buick com- 
menced displacement of liquid hardening with the gas 
process in 1936 and in 1937 Ford had partially converted to 
the process. Saginaw Steering Gear Works of General 
Motors and Chevrolet Gear and Axle started the new 
process in 1937. 

In 1937 du Pont conducted a comprehensive survey of 
the quality and type of casehardening material used in 
[fol. 641] the Chicago territory, including Michigan. The 
survey showed that automobile manufacturers other than 
General Motors were buying 88% of their case hardening 
requirements from du Pont while General Motors bought 
only 47% of their requirements from them. Of four divi- 
sions using over 100,000 pounds per year of case harden- 
ing products, two bought less than 5% from du Pont and 
two bought over 90%. In 1937 Ford was buying a greater 
quantity of case hardening materials from du Pont than 
all General Motors Divisions combined. 

With the new gas carburizing process liquid case harden- 
ing operations were largely displaced by the new process, 
although a demand for du Pont case hardening materials 
still exists. 

Cadillac purchased its needs from R & H before its ae- 
quisition by du Pont in 1930 and continued to do so under 
1935; from 1935 to 1947 it obtained its case hardening 
materials from competitors. Since 1947 Cadillae has used 
the gas process to an increasing extent and purchases its 
liquid hardening materials in part from du Pont and in 
part from du Pont competitors. 

Buick purchased none of du Pont’s case hardening mate- 
rials until 1946, using imported sodium cyanide or com- 
petitive case hardening salts. Since 1946 Buick has pur- 
chased du Pont materials for a minor part of its liquid 
vase hardening operations and has converted the majority 
of its operations to the gas process. 


Chevrolet Gear & Axle and Saginaw Transmission pur- 
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chased a minor part of their case hardening materials 
from du Pont prior to 1938, purchasing the bulk of their 
requirements of sodium cyanide from importers and other 
competitors. In 1938 du Pont developed a special case 
hardening material for Chevrolet Gear & Axle which pur- 
[fol. 642] chased substantial quantities thereafter. Sagi- 
naw Transmission continued to purchase imported cyanide 
until such material became unavailable. Since 1946 most 
of the Chevrolet plants have purchased part of their mate- 
rials for liquid case hardening from du Pont and part from 
its competitors. Chevrolet’s case hardening operations 
have been largely displaced by gas carburizing. 

Oldsmobile purchased no du Pont case hardening mate- 
rials prior to 1937. From 1937 through 1946 Oldsmobile 
purchased some of du Pont’s sodium cyanide and small 
quantities of du Pont’s heat treating salts. Since 1947 
Oldsmobile has used the gas hardening process to an in- 
creasing extent and purchased its requirements of liquid 
ease hardening materials entirely from du Pont com- 
petitors.- 

Pontiac purchased only a minor part of its requirements 
of case hardening from R & H before the acquisition and 
from du Pont thereafter. Since 1938 du Pont has sold no 
case hardening materials to Pontiac except for small quan- 
tities of high-purity sodium cyanide. 

General Motors Truck & Coach, A. C. Spark Plug, Tern- 
stedt, and Saginaw Steering Gear all have displaced their 
liquid case hardening processes with gas and purchase 
only small quantities of du Pont’s sodium cyanide. Brown- 
Lipe-Chapin and Frigidaire prior to 1930 had purchased 
sodium cyanide from R. & H. Brown-Lipe-Chapin con- 
tinued to purchase from du Pont for about two years after 
its acquisition of R & H, using competitive materials for a 
majority of its case hardening operations until they were 
discontinued in 1936. Shortly after the acquisition of 
R & H, Frigidaire commenced using imported sodium 
cyanide and other competitive materials. Since 1946 it 
has purchased some sodium cyanide and carburizing salts 
from du Pont. Deleo-Remy and Delco Products purchased 
all their case hardening requirements from R & H prior 
[fol. 643] to 1930 and continued to buy from du Pont until 
1941 and 1948, respectively. Delco Remy since 1946 and 
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Delco Products since 1948 purchased sodium cyanide and 
small quantities of heat treating salts from du Pont, pur- 
chasing other case hardening materials from du Pont’s 
competitors. 

Before the advent of the new processes, du Pont’s so- 
dium cyanide was from one-half to one cent higher per 
pound than the imported product. In 1947 and 1948 when 
no imported sodium cyanide was available du Pont sup- 
plied all the requirements of 96-98 per cent sodium cyanide 
to General Motors and other users. 

In addition to sodium cyanide, du Pont developed ac- 
celerated salt and carburized salt to meet the competition 
of Aerocase. These compete with the other liquid case 
hardening products, including sodium cyanide. 


Rubber Chemicals and Synthetic Rubber 


Ernest R. Bridgewater, Director of Sales for the Rubber 
Chemicals Division of du Pont, testified that he believed 
this Division enjoyed about 25% of the rubber chemicals 
requirements of the Packard Electric and Inland Manu- 
facturing Divisions of General Motors; that du Pont is the 
second largest supplier to these divisions. Of 65 rubber 
chemicals which du Pont offers, there were only three that 
du Pont supplied to these Divisions in larger volume— 
M.B.T.X., Thiuram M and Thionex. 

About 15% of the Rubber Chemical Division’s sales are 
comprised of rubber chemicals; the remaining 85% of the 
business of this division being represented by sales of neo- 
prene, du Pont’s synthetic rubber product. 

Neoprene, the first synthetic rubber made on a commer- 
cial scale in the United States, is regarded as one of the 
outstanding achievements of du Pont’s research. It was 
introduced in 1931, receiving acceptance in the market be- 
[fol. 644] cause of its resistance to oil, heat and sunlight. 
By 1940 more than three hundred rubber fabricators were 
using neoprene. Neoprene competes with other synthetic 
rubbers and with natural rubber. Some synthetic rubbers 
are less expensive than neoprene. 

Automotive radiator and heater hose made of neoprene 
are being used as standard equipment by Chrysler and 
Ford because their experience in using this hose has dem- 
onstrated advantages for neoprene which justify its higher 
cost. 


41866 O59 17 
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Buick once used neoprene for radiator hose but discon- 
tinued its use and switched to butyl rubber which cost sev- 
enteen cents less per pound than neoprene. Du Pont did 
not consider reducing the price of neoprene to retain the 
Buick business because 


‘‘we sell ‘neoprene’ at the same price to everybody 

. so that if we were to reduce the price of ‘neo- 
prene’ for Buick, we would have to reduce it for every- 
one, and we could not afford to do that.’’ (Bridg- 
water 4987). 


Chrysler and du Pont worked together to pioneer a syn- 
thetic rubber adhesive based on neoprene to replace old 
countersunk brass rivets formerly used to attach brake 
linings to the brake shoe. At General Motors adhesive for 
this purpose was based on a Buna-N type of synthetic 
rubber which is more expensive than neoprene. Du Pont 
sought to sell neoprene to General Motors as an adhesive 
for use in brake linings but was not successful. A du Pont 
trade report stated that General Motors would not use 
neoprene in resilient applications where oil resistance was 
the primary requirement. 

Chrysler and Ford purchase and use neoprene for cover- 

ing electric wires, seals, gaskets, and have used it to a 
greater extent than any General Motors Division. 
(fol. 645] General Motors followed the common practice 
of using sub-contractors for major parts and these were 
left to choose adhesives for brake linings as they desired 
consistent with specifications, whether it be neoprene or 
some other material, and du Pont sales efforts were di- 
rected to General Motors sub-contractors. Chevrolet Divi- 
sion on one occasion supplied du Pont with the names of 
its sub-contractors who were supplying it with axle seal, 
but did not specify the material to be used in their manu- 
facture. Chrysler also provided du Pont with a list of its 
suppliers fabricating its synthetic rubber parts and in- 
cluded the specifications. 


Du Pont also sought to interest Fisher Body in using 
neoprene for weather stripping. Fisher admitted it was 
to its advantage to use neoprene but that the price was too 
high. Since 1945 the du Pont Fabrics Division has sought 
to sell Fisher Body its special rubber cement—Fairprene 





ORDERS ENFORCING ANTITRUST LAWS 255 


5115—to fasten weather stripping to automobiles. Fisher 
Body uses about one million dollars worth of adhesive an- 
nually. It was not until 1951 that du Pont secured an order 
for this product although it was equal competitively to 
others. Since 1951 du Pont secures about 3% of this busi- 
ness. Louis Weyand of Minnesota Mining & Manufactur- 
ing Company testified that General Motors bought various 
adhesives from his firm for attaching trim materials to 
metal, rubber weather stripping, rubber for windshields 
and rear lights, felt for sound deadeners. In 1946 it sold 
two million dollars worth of adhesive to General Motors, 
and in 1947 three million dollars worth. 


Automotive Plastics 


In 1930 du Pont marketed a cellulose acetate—Plastacele 
—and commenced selling some to the Inland Division of 
General Motors for use in the manufacture of steering! 
[fol. 646] wheels which it made for all automobile com- 
panies, including General Motors. In 1937 sales to Inland 
amounted to $1,200; in 1938 $39,000; and in 1939 sales in- 
creased to $157,000, representing about 25% of Inland’s 
requirements—the major supplier being Tennessee EKast- 
man. After 1940 no sales of cellulose acetate were made by 
du Pont and Inland purchased all of its supply from Ten- 
nessee Eastman, which had developed a product called 
Tenite. Gillie testified that he felt du Pont’s product was 
equal to that of its competitor, and the price was the same. 
Du Pont made large sales of the product to other custom- 
ers for uses other than steering wheels. 

Du Pont began producing acrylic resin molding powder 
in 1937 which it sold under the trade name of Lucite. It is 
a transparent plastic used in the manufacture of reflectors, 
instrument panels, tail lights and various knobs. Du Pont 
sells the product to the Inland, Guide Lamp, and A C Spark 
Plug Divisions. Du Pont’s first sale of this material for 
the manufacture of automobile parts was to Dodge, and it 
sold no substantial amount of the plastic to General Mo- 
tors until 1946. Two years after du Pont produced Lucite, 
Rohm & Haas offered Plexiglas. In 1948 Rohm & Haas 
supplied more of the requirements of AC Spark Plug Divi- 
sion than du Pont and at the present time du Pont gets a 
little more than 50% of it. At times du Pont had as much 
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as 95% of the business. At Guide Lamp, du Pont was able 
to develop a colorfast red composition and obtained its 
business, but Rohm & Haas matched it and Guide Lamp 
began to divide its purchases equally between du Pont and 


Rohn & Haas. 
Brake Fluid 


Brake fluid is used in hydraulic brakes which came into 
usage on automobiles in the early 1920s when Chrysler 
[fol. 647] adopted them. General Motors commenced to 
install such brakes in 1934 and Ford in 1936. Both Chrys- 
ler and Ford used brake fluid which they themselves mixed. 
No technical skill is required in the making of brake fluid, 
it being a mixture of several oils and no hazards are 
present in the mixing. The characteristics sought in brake 
fluid are a high boiling point and a low freezing point. 

General Motors first used a brake fluid supplied by Wag- 
ner Electric Company, but shortly thereafter followed 
Chrysler and Ford in mixing its own, and continues to do 
so to date. 

The General Motors Division assigned to the brake fluid 
mixing operation is Deleo Products. In 1935 it produced a 
satisfactory fluid and improved it from time to time. 
Du Pont in late 1934 offered General Motors a fluid to re- 
place that provided by the Deleo Division but did not suc- 
ceed. Other automobile manufacturing companies used 
du Pont’s propylene glycol fluid called Lockheed 21. In 
1939 du Pont developed a new fluid marketed as Lockheed 
21-11, but was not able to sell it to any of the General Mo- 
tors car units. 

In late 1938 or early 1939 Deleo and Union Carbide de- 
veloped a fluid called Deleo 9 which was more expensive 
than Lockheed 21. Walker testified the reason for the re- 
fusal of General Motors units to purchase the du Pont fluid 
was an agreement among the car division engineers to buy 
from Delco and help Delco write off the investment they 
had made in the equipment. Delco bought the chemical in- 
gredients for the Delco 9 fluid from the Carbide & Carbon 
Chemicals Corporation, a unit of Union Carbide. 
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Safety Glass 


In 1928 du Pont’s Viscoloid Company and Pittsburgh 
Plate Glass jointly and equally owned Duplate Company 
[fol. 648] which made safety glass. Duplate supplied the 
glass and Viscoloid supplied the laminating plastic, or 
pyralin. The automobile industry was a market for safety 
glass, but all automobile manufacturers were not then en- 
tirely converted to its use. In February 1929 only Cadillac 
and La Salle were using it, while it was optional equip- 
ment at Buick. 

In 1929 General Motors was installing experimental 
equipment for compositing safety glass and expected to 
build a regular compositing plant at their subsidiary, the 
National Plate Glass Co. A report in 1929 by the President 
of the du Pont Viscoloid Company stated: 


‘¢...alarger proportion of the safety glass for Cadil- 
lac and La Salle is being produced by the Fisher Body 
Company. The progress which is being made by the 
General Motors and its subsidiaries in laminating 
safety glass indicates that the best prospects for the 
immediate future for Duplate sales depend upon man- 
ufacturers other than General Motors.’’ (DP 164). 


and the Annual Report for the year 1929 states: 


‘‘Competition became more severe during the year. 
In the latter part of 1929 Libby-Owens Glass Company 
came into production with strong sales efforts being 
made to secure business. Fisher Body Company in- 
creased production with the result that they were able 
to supply practically all safety glass required for 
Cadillac and La Salle, with a consequent loss of this 
business which had previously been supplied by Du- 
plate.’’ (DP 169). 


In January 1931 du Pont sold its interest in Duplate to 

Pittsburgh Plate Glass, and later that year General Mo- 
tors disposed of its safety and plate glass business to 
Libby-Owens-F ord. 
(fol. 649] Total sales by Duplate to General Motors and 
Fisher Body exceeded two million dollars in 1928 and 1929, 
but as General Motors expanded its purchases, decreased 
to $67,000 in 1930 and $37,000 in 1931. 
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All of the evidence bearing upon du Pont’s efforts to sell 
these various miscellaneous products to General Motors 
supports a findings that the latter bought or refused to bu 
soldi in accordance with the dictates of its own purchas- 
ing judgment. There is no evidence that Croneral Motors 
was constrained to favor, or buy, a product solely because 


it was offered by du Pont. On the other hand, the recor 
discloses numerous instances in which General Motors re- 


ecte u Pont’s products in favor of those of one of its 
competitors. The variety of situations and circumstances 
in which such rejections occurred satisfies the Court that 


there was no limitation whatsoever upon General Motors’ 


freedom to buy or to refuse to buy from du Pont as it 
pleased. 















Sales to General Motors by United States Rubber 


The rubber plantations in the Far East were considered 

the most valuable single asset owned by United States Rub- 
ber when the syndicate investment was made, and in 1926 
profits from these amounted to six and one-half million 
dollars, being approximately one-half of United States 
Rubber’s total profits. These plantations supplied less than 
25% of United States Rubber’s requirements of crude rub- 
ber. In 1926 the rubber corporation had the smallest pro- 
portion of its total sales in tires—70% of its production 
being in footwear and mechanical goods. Tire sales ac- 
counted for 98% of Fisk’s business and 95% of Firestone’s 
business. In addition, both Goodyear and Goodrich had a 
higher portion of their business in tire sales than did 
United States Rubber. 
[fol.650] Of total raw inventories which United States 
Rubber had, 45% were in the tire department. During the 
correspondence between Sloan and Lammot du Pont con- 
cerning the synthetic rubber project, Sloan in 1927 stated: 


‘‘As a matter of fact, however, the single item by all 
odds that we purchase from outside sources and the 
one that has been most satisfactory from the stand- 
point of erratic costs out of line with the real eco- 
nomics of the case is the rubber tire.’’ (GTX 892). 


As early as 1925 General Motors had considered buying a 
rubber tire manufacturing company—the Ajax—and the 
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Executive Committee of General Motors to whom the mat- 
ter was submitted concluded it would be a constructive thing 
for General Motors to acquire an interest in an estab- 
lished tire company. The matter was postponed for further 
consideration and finally dropped because the profit oppor- 
tunities did not warrant the investment. 

Prices in the crude rubber industry during the period 
1923-1932 fluctuated widely from twenty cents in 1924 to 
over a dollar per pound in 1925, forty cents in 1926 and 
1927 and below twenty cents in 1928, falling to ten cents and 
lower in 1930. 

Wilson testified that the problem at the time was how the 
tire manufacturers who had rubber stock at high prices and 
could buy rubber cheaper with the decline, could get their 
customers to purchase tires on the basis of high rubber 
prices. Another factor leading to the high cost of tires 
was the fact that contracts were written for short periods 
of from three to six months. The General Purchasing Com- 
mittee in 1926 and again in June 1930 voted against a gen- 
eral contract for tires and had been continually reviewing 
the situation on tires to see if anything could be done about 
it. A plan was considered for General Motors to manufac- 
(fol. 651] ture its own requirements or to acquire a small 
tire plant and get some knowledge of cost as a check on the 
tire companies prices. 

During this period United States Rubber negotiated with 
Goodyear on a proposal to sell or lease its tire business. 
Irenee du Pont in February 1929 wrote to F. B. Davis that 
while negotiating for such a lease of the tire business to 
Goodyear, that Ur:ted States Rubber should negotiate for 
a lease of Goodyear’s plantations as well; he stated further 
that it seemed likely that Chrysler or General Motors would 
acquire their own tire manufacturing facilities which would 
leave the tire manufacturers in a ‘‘very trying position’’. 
These negotiations with Goodyear never came to fruition. 

In April 1930 at a joint meeting of the General Motors 
Executive and Operations Committees a discussion was 
had on whether General Motors should manufacture tires 
either by buying a small plant or undertaking substantial 
manufacture. Pratt was designated to investigate both pro- 
posals, and he assigned Wilson to make the study. 

Wilson made a report on June 3, 1930 stating he had 
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made a survey of the tire industry, had visited the Kelly- 
Springfield and United States Rubber plants, and recom- 
mended against General Motors going into the tire busi- 
ness since his investigation showed the companies were 
losing money on both original equipment and replacement 
sales. His recommendations were accepted. 

Wilson then proposed a plan whereby General Motors 
was to purchase the necessary raw materials—rubber and 
cotton—and furnish the same to a tire manufacturer who 
would fabricate them into finished tires thus eliminating 
the cost of raw material going into the tire price. He pre- 
pared and submitted a plan for investing twenty million 
dollars in raw materials such as copper, lead, zinc, tin, rub- 
[fo]. 652] ber and cotton. The plan was approved by the 
Finance Committee of General Motors on September 8, 
1930 and the purchase of these commodities was started and 
continued for several years. Wilson also believed that this 
plan should be combined with a long term contract with a 
tire manufacturer who could then plan his production more 
efficiently, enabling him to produce more and to sell at a 
lower price. 

While getting Sloan’s approval on this plan, Wilson 
learned that Sloan and Litchfield, President of Goodyear, 
had been classmates at Massachusetts Institute of Tech- 
nology, and Sloan arranged an appointment. In the Fall of 
1930 Wilson discussed the matter of long term fabrication 
with Goodyear since he thought it was the ‘‘best’’, ‘‘big- 
gest’’, and ‘‘a progressive company’’, and one of General 
Motors’ principal suppliers. Litchfield was not interested 
in the fabrication plan. 

Goodrich, which was supplying one-half of the tire busi- 
ness of Chevrolet, was approached by Knudsen, who knew 
its President, Mr. Tew, and Goodrich quoted some prices 
which were unsatisfactory. 

The formula used in requesting submission of prices was 


A—rubber converted into pounds of raw rubber 


B—cotton converted into pounds of raw cotton 
C—all other items of cost 


Wilson finally contacted United States Rubber through 
Emmet Sheehan, its Detroit Sales manager. Sheehan con- 
tacted F. B. Davis and L. D. Tompkins, Vice-President of 
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the Tire Division of United States Rubber, made an ap- 


pointment with Wilson, and the plan appealed to them. 
Tompkins testified : 


‘*We evidenced all the interest we possibly could in 
the matter, and told him very frankly that at least 
{fol. 653] part of it was not new to us because we had 
already negotiated contracts with Montgomery Ward 
and Atlas in which the question of rubber and cotton 
financing and so forth, had become a part, so we were 
playing along the same alley with him in connection 
with his plan. We knew what he was talking about, 
at least.’’ (5732). 


Wilson invited United States Rubber to submit prices and 
indicated that W. S. Knudsen, head of the Chevrolet Divi- 
sion would have to be satisfied since this division accounted 
for one-half of General Motors’ tire business. Knudsen 
was delegated to talk price with the rubber corporation. 
Tompkins said that ‘‘we sharpened our pencils more than 
we had ever done’’; costs were carefully calculated; ac- 
count was taken of the additional increase in operating 
efficiency if General Motors’ volume was obtained; and the 
prices were then submitted to Knudsen. Both Goodyear 
and Goodrich were asked and gave prices on the sale of 
tires if they could buy rubber and cotton at the current 
market price and of the three companies, the price quoted 
by United States Rubber was the lowest. 

Wilson then made a report to the Operations Committee 
concerning all of these negotiations with the three com- 
panies, the price formula followed and recommended an 
authorization for 50% of General Motors’ requirements to 
be supplied by United States Rubber. He also attached a 
schedule comparing the prices submitted. He stated: 


‘‘Goodrich brought in figures as above, but added 
6% to the total, for profit. United States included their 
profit in factor ‘C’. When prices were compared, it 
was decided to ask for prices on other General Motors 
sizes, with the result that we have today a complete 
list of all, making it possible to compute the tire prices 
[fol. 654] by simply multiplying Factors ‘A’ and ‘B’ 
with today’s market price and adding Factor ‘C’ to the 
total. 
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‘*‘Comparison developed that United States Tire & 
Rubber Company have given us the most favorable 
terms, and Mr. Pratt has notified them of our willing- 
ness to enter into a contract for 114 years on the above 
basis, and has at the same time signified our willing- 
ness to underwrite the purchase of up to 5,000 tons of 
rubber @ .08 per Ib. this representing about 25% of 
the Corporation’s requirements for one year and an 
expenditure of $800,000. 

‘‘Immediately when the decision was announced to 
the trade, Goodyear and Goodrich both made applica- 
tions for permission to quote on the balance of the 
Corporation’s requirements, or any part of them, at 
competitive prices. 

‘‘Tt is our opinion that it would not be desirable to 
close contracts for 100% of the Corporation’s tire re- 
quirements, but that the remaining open 50% should 
be left to the Divisions to handle on the best possible 
basis. We therefore ask authority to conclude the con- 
tract for 50% of General Motors tire requirements 
with United States Tire & Rubber Company.’’ (GTX 
1089). 


On October 9, 1930 the Operations Policy Committee ap 
proved a contract with United States Rubber for 50% of 
General Motors’ requirements. 

Purchases from United States Rubber by the General 
Motors Car Divisions for the years preceding 1928 are not 
available. 

In 1928, 1929 and 1930 Pontiac purchased approximately 
18%, 8% and 10%, respectively, of its requirements of 
(fol. 655] casings from United States Rubber based on an 
estimate in 1929 of 315,000 cars produced. 

In January 1928 the sales manager for United States 
Rubber wrote to the Oakland Division confirming that it 
was to receive from 20-25% of the Pontiac business, both 
domestic and foreign, and 40-50% of Oakland’s business, 
domestic and foreign, for the first six months of 1928. In 
May 1929 Glancy wrote Davis that United States Rubber 
was getting 30% of Pontiac business, a percentage larger 
than any other manufacturer received, and 15% of Oak- 
land’s business, which was the same percentage other sup- 
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pliers received; that although the large percentage for 
Pontiac had been opposed by the Sales Department, he be- 
lieved that it was United States Rubber’s intention to bring 
the quality of its goods up to competition and was ‘‘happy 
to take this chance’’ with United States Rubber. 

In 1929 Chevrolet purchased no tires from United States 
Rubber and in 1930 through the efforts of its sales staff a 
small volume was procured. General Motors purchases in 
1929 decreased from 524,205 units in 1928 to 441,659 and to 
465,267 in 1930 before reaching 2,508,241 units in 1931. 
Oakland-Pontiae purchases declined from 227,652 units in 
1928 to 105,882 in 1929, and to 124,005 in 1930. 

Both Chrysler and Ford were also purchasing tires from 
United States Rubber in 1928; Ford purchasing 362,016 
units and Chrysler 287,742. 

In 1929 General Motors had a car manufacturing sub- 
sidiary in Canada—General Motors of Canada, Ltd., and 
United States Rubber had a Canadian subsidiary—Domin- 
ion Rubber Company. Canadian Industries, Ltd., in which 
du Pont held an interest, held stock in the Dunlop Tire & 
Rubber Goods Company of Canada. On March 25, 1929 
[fol. 656] R. S. McLaughlin, President of General Motors 
of Canada, wrote to A. B. Purvis, President of Canadian 
Industries, advising him that du Pont had acquired an in- 
terest in United States Rubber and 


‘‘they naturally would like to see us do some business 
with the Dominion Rubber Company.’’ (GTX 1082). 


He inquired whether Canadian Industries was still inter- 
ested in Dunlop. Purvis replied that it was still interested 
in Dunlop, holding 35% of its common stock, that General 
Motors’ business was vital to Dunlop and would be sorry 
to see it go to United States Rubber, and that McGowan 
would appreciate their continued support of Dunlop. 

Six months later, Purvis forwarded copies of this cor- 
respondence to Lammot du Pont and advised that Dunlop, 
effective April 18th, 1930, would be entirely supplanted as 
a tire supplier to General Motors of Canada by Dominion 
Rubber Company, and asked that McLaughlin of General 
Motors be relieved of the ‘‘evident pressure to which Mr. 
McLaughlin refers and which Mr. Davis would very natur- 
ally bring to bear upon them.’’ 











264 ORDERS ENFORCING ANTITRUST LAWS 


Lammot du Pont wrote to F. B. Davis: 


‘*Now it is, of course, all right for United States 
Rubber Company to ‘go after’ the General Motors of 
Canada business through the Dominion Rubber Com- 
pany, but I do not believe it is either fair or proper, 
under the circumstances, to use as an argument the 
interests of the U. S. Rubber stockholders or their con- 
nection with General Motors. Could you not get the 
business on the basis of quality, services and price? 

‘**T have told Mr. Purvis that as far as I am person- 
ally concerned, and I think I represent the feelings of 
{fol. 657] the other individuals here, that I cannot sub- 
scribe to the idea of using our interests in both General 
Motors and United States Rubber as a means of get- 
ting business.’’ (GTX 1085). 


Davis replied stating that this account was secured on 


‘*the basis of quality, service and price, and we not 
only do not use any du Pont or General Motors con- 
nections as arguments for getting business, but find 
that many times we are handicapped because of rumors 
of the tie between the three companies, and we take 
great pains in explaining the facts—just as we have 
done to Mr. McLaughlin.’’ (GTX 1086). 


He continued that Mr. McLaughlin had advised Eden, 
President of Dominion Rubber that 


‘the would be very glad to give him a portion of his 
business but that his hands were tied as he had instruc- 
tions from Mr. John L. Pratt, of the General Motors 
Company, requiring him to favor Dunlop.’’ (GTX 
1086). 


and that if this could be rescinded he would be able to give 
Dominion some of his tire business; that Tompkins had im- 
mediately contacted Mr. Stettinius of Mr. Pratt’s office and 


‘‘Mr. Pratt arranged to have the instructions what- 
ever they might have been, rescinded.’’ (GTX 1086). 


whereupon Dominion actively opened negotiations with 
General Motors of Canada. 


| 
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Tompkins testified that when he called on Mr. Stettinius 
in 1929 he was advised no such instructions had in fact been 
issued, and Pratt testified he had never given any instruc- 
[fol. 658] tions that General Motors of Canada was to use 
Dunlop. For the years 1928 to 1930, inclusive, Goodyear 
was the principal supplier of tires to General Motors of 
Canada. Dunlop’s business with General Motors of Canada 
shrank from 23% in 1929 to 4.6% in 1930, whereas Good- 
year’s increased from 70.83% to 84.34% in the same period. 
The 1931 contract with United States Rubber provided for 
50% of General Motors of Canada’s requirements. 

In 1930 Davis contacted General Robert E. Wood, Presi- 
dent of Sears, Roebuck & Co., with the view, shared by 
Tompkins, that large retail outlets would result in volume 
business for the tire department. He found that Sears had 
an arrangement with Goodrich and that Montgomery Ward 
was buying its tires from several small suppliers but might 
be interested in dealing with United States Rubber. Fol- 
lowing a conference with Mr. Everett, Ward’s President, a 
contract was signed covering 90% of Ward’s requirements 
of its own brand of tires. In the same year United States 
Rubber succeeded in obtaining a five year contract with 
Atlas for 50% of that company’s requirements of ‘‘ Atlas”’ 
brand tires to be sold through Standard Oil Service stations. 
In 1937 United States Rubber’s share of Atlas business was 
increased to 100%. Tompkins stated the procurement of 
this business was of vital importance to the company and 
‘‘was the turning point’’ in the future success of the tire 
division. 

Tompkins and Davis testified that throughout the 1930s 
Emmet Sheehan, the Rubber Company’s sales representa- 
tive contacted all automobile manufacturers, including 
Ford, Chrysler, and the General Motors Divisions, and suc- 
ceeded in getting orders from Ford and Chrysler until 
both turned to Firestone and Goodyear respectively as their 
principal suppliers. 

[fol.659] The 1931 tire contract was for a term of 21 
months containing an automatic renewal clause and was 
signed by L. D. Tompkins and Charles E. Wilson. It pro- 
vided that (1) General Motors would buy at least 50% of 
its original equipment tires, including spare tires, for cars 
produced and sold in the United States and Canada, (2) the 
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prices to be determined by the A, B, C formula in Wilson’s 
plan—that is the number of pounds of rubber in a set of 
four tires multiplied by the price per pound of rubber speci- 
fied by General Motors, a similar computation for the cot- 
ton used, and all other costs, including profit, the total of 
these three items being the price per set of four tires, (3) 
General Motors designated United States Rubber as its pur- 
chasing agent to buy crude rubber, General Motors to in- 
form the rubber company the quantity to be purchased and 
the price to be paid. It would then resell to the rubber com- 
pany the rubber requirements for each succeeding month 
for the manufacture of tires. In such resale, General 
Motors was permitted to charge a mark-up of not to ex- 
ceed 1242% over the original cost of the material. (4) 
United States Rubber was to bill the General Motors divi- 
sions for the tires supplied but was to do the billing at 
billing prices agreed upon with General Motors. These bill- 
ing prices were on regular shipments to the divisions and 
the level of prices which the various car division buyers 
had been able to establish in the purchase of tires beyond 
the 50% covered by the contract. After the divisions made 
payments on the basis of the billed price, United States 
Rubber was to make an adjustment between the billing price 
and the lower prices fixed by the formula. 

On February 25, 1931 a supplemental letter agreement 
was executed wherein Oldsmobile, Oakland-Pontiae and 
GMC Truck Divisions agreed to purchase all their remain- 
ing requirements from United States Rubber, and Cadillac- 
[fol. 660] LaSalle agreed to purchase 15% additional. 
Buick and Chevrolet bought their remaining 50% elsewhere. 

In July 1931 when the price of rubber was around six 
cents per pound, Tompkins and Wilson signed a modifica- 
tion of the 12%% mark-up providing that General Motors 
could resell up to ten cents a pound regardless of the 1214% 
limitation. 

The provision regarding the billing arrangement was in- 
cluded so that the basic or ultimate price resulting from 
the contract could be kept ‘‘as confidential as possible.’’ 
Tompkins testified that both Goodyear, which sold to Chrys- 
ler in substantial volume, and Firestone, which supplied 
Ford, also kept their prices secret, and that the same prac- 
tice was followed by United States Rubber and Goodyear 
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in their contracts with Montgomery Ward and Sears, re- 
spectively. 

An addendum to the 1931 contract provided that tires 
used by General Motors as spares would be priced at a 
specified amount above running tires. No extra price was 
to be charged for second spares or spares on exported 
cars. The Government concedes the allegations contained 
in 128 of the Amended Complaint relating to the price of 
spare tires is erroneous. 

United States Rubber continued to sell tires to General 
Motors pursuant to contracts until 1942. After the orig- 
inal contract, new contracts were signed in 1932, 1933 and 
1936. The 1932 contract adhered to the ABC pricing for- 
mula, the percentage of General Motors requirements, and 
also provided for the extra percentages reflected in the 
agreement of 1931. During the 1932 contract a patent li- 
cense option agreement was made, providing that if Gen- 
eral Motors desired to manufacture its own tires it would 
[fol. 661] be granted a non-exclusive license on United 
States Rubber’s patents and applications relating to tire 
manufacturing processes and ‘‘know-how,’’ providing Gen- 
eral Motors continued to purchase 50% of its tire require- 
ments. The license was never used by General Motors. 

The 1933 contract executed May 22, 1933, effective Janu- 
ary 1934, replaced the ABC price formula with a provision 
that prices to be charged General Motors should be no 
greater than the lowest price charged by the four largest 
manufacturers of tires—Goodyear, Firestone, Goodrich and 
United States Rubber. This change was made because 
of the increased stability of the rubber and cotton markets 
and the higher level of prices for those commodities. 

In a separate concurrent agreement, United States Rub- 
ber agreed to give General Motors the following discounts 
on its annual volume of sales: 


$10,000,000 $ 825,000 
11,000,000 940,000 
12,000,000 1,040,000 
13,000,000 1,200,000 
14,000,000 1,350,000 


15,000,000 and up. 10% (GTX 1141) 
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It was also provided that United States Rubber should not 
be required to furnish tires at prices which, after the dis- 
count, would not return its costs. The current billing price 
before the year end discount was measured by cost plus 
10%. 

The dollar sales figures for 1934 to General Motors 

totaled over sixteen million and General Motors was en- 
titled to receive the maximum discount. United States Rub- 
ber and General Motors agreed on December 17, 1934 to 
fix the discount for 1934 at $500,000 or 2.8% on its 1934 
sales. 
[fol. 662] The 1933 contract was supplemented by an 
extra percentage letter agreement and for the first time 
United States Rubber received an additional 20% of Buick’s 
business, Cadillac-LaSalle was increased to 20%, Pontiac 
and Oldsmobile declined to 30% and 40% respectively. 

In 1934 the price and discount arrangements were modi- 
fied and United States Rubber agreed that in the event 
General Motors purchased fifteen million or over and if 
the rubber company’s profit exceeded 10% that General 
Motors would receive one-half of the amount of such profit 
exceeding 10% up to and including ‘‘an excess of 5%”’ 
which would make it possible for General Motors to receive 
a maximum discount of 10% on purchases of fifteen million 
or more. The discount paid after some negotiations on 
total purchases of $25,114,888 was $1,044,516.87, or 4% 
of the 1935 sales. 

On August 1, 1936 another contract containing an auto- 
matic renewal clause was executed which lasted until May 
8, 1942 when the United States entered World War II. The 
maximum discount provided was 342% on sales of twenty- 
one million dollars. After the war General Motors resumed 
its purchases from United States Rubber on a non-con- 
tractual basis. Purchasing was done through orders and 
the percentages of business to be supplied the General 
Motors car divisions from March 1, 1949 to August 31, 1949 
were: 64% of Buick, Oldsmobile, Pontiac, Cadillac and 
GMC Truck passenger tires, 50% Chevrolet passenger 
tires, 55% truck tires for Chevrolet and GMC Truck. The 
prices fixed by this order were subject to being lowered if 
General Motors bought from other suppliers at a lower 
price or if United States Rubber sold at a lower price else- 
where. 
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For the years 1934 through 1940, United States Rubber’s 
profit attributable to sales of original equipment to General 
Motors was $9,737,000 and its net income was $45,764,000. 
{fol. 663] Wilson testified that United States Rubber’s 
share of General Motors’ business during the period 1931 
to 1936 was about 55%; 1936-1942 it was about 60%-70% ; 
and the years following the war 1946-1948 it was 55%-58% 
of General Motors needs. Throughout the years United 
States Rubber’s sales to General Motors of tires for orig- 
inal equipment constituted a high percentage of its total 
sales of original equipment. General Motors also made 
purchases of tires from Goodrich and Firestone in the 
years 1946, 1947 and 1948 averaging approximately 20-23%. 
The Company’s private brand unit sales have been greater 
in most years than its total original equipment sales. 

Throughout the years Irenee du Pont viewed the tire 
business of United States Rubber as its most precarious 
branch and expressed his desire that this phase of its oper- 
ations be dropped. He urged Davis in 1934 to sell this 
branch of its business, and testified that his views today 
are the same as those expressed at that time. Davis con- 
firmed the fact that Irenee du Pont had made repeated sug- 
gestions for the rubber company to dispose of its tire 
business. 

The Court finds that the evidence with respect to the 
original negotiation of the tire contract and United States 
Rubber’s subsequent sales of tires and tubes to General 
Motors establishes that General Motors initiated discus- 
sions leading to that contract, entered into it, and has 
ever since continued to buy a substantial portion of its 
tires and tubes from United States Rubber for its own 
good business reasons—and for no other reason. The 
Government’s contentions to the contrary are supported 
only by suspicion and conjecture. 


Other Products 


The Government concedes that du Pont sales to United 
[fol. 664] States Rubber are far greater than the purchases 
du Pont makes from United States Rubber. 

Paint. On January 18, 1932 William Richter wrote to 
William Zintle, also a du Pont employee, and attached a 
letter from F. B. Davis to Lammot du Pont regarding a 


41866 O—59——-18 
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Pratt and Lambert can of paint which Lammot du Pont 
had seen being used in painting a building at United 
States Rubber. Davis assured Lammot du Pont the can 
contained du Pont paint because the contractor had been 
told ‘‘he could not have the contract unless he used du 
Pont paints’’ and stated that United States Rubber had a 
genuine interest in using and recommending du Pont prod- 
ucts wherever possible. United States Rubber since 1929 
has purchased more paint and maintenance paint from du 
Pont’s competitors than from du Pont. The percentages 
of all paint purchased from du Pont in 1946, 1947 and 1948 
were 31.1%, 34.5% and 25.3%. 

Rayon. Rayon, first introduced to the rubber industry 
in 1936, was for a time produced only by du Pont. From 
1936 to 1941 du Pont supplied almost 100% of United States 
Rubber’s requirements of high tenacity rayon. During the 
war years the percentage of the rubber company’s require 
ments declined since rayon was in short supply and snb- 
ject to Government allocation orders. United States Rub- 
ber approached du Pont requesting a larger percentage of 
their total production or to increase their facilities for pro 
duction, but du Pont refused to do either. The percentage 
of United States Rubber’s requirements of rayon pur 
chased from du Pont which was 100% in 1936 declined to 
37.7% in 1946, 33% in 1947 and 27.3% in 1948. In 1946 
and 1947 United States Rubber purchased more rayon 
from one du Pont competitor than it did from du Pont, 
and in 1948 it purchased more rayon from each of two 
du Pont competitors than from du Pont. United States 
[fol. 665] Rubber purchases of rayon constituted two-thirds 
of its total purchases from du Pont during 1946-1948. In 
the years 1942-1948 du Pont sold more high tenacity rayon 
to Goodyear Tire & Rubber than it did to United States 
Rubber. 

Neoprene. Neoprene is a synthetic rubber manufactured 
only by du Pont. Tisdale testified that United States Rub- 
ber purchased neoprene from du Pont during and shortly 
after World War II, despite neoprene’s odor and heaviness, 
only because natural rubber latex was unavailable. When 
natural rubber latex was again available, United States 
Rubber returned to its use. GRS and buytl are other syn 
thetic rubbers and are cheaper than neoprene. Dry neo- 
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prene and other types of dry rubber are purchased by 
United States Rubber and are used to make products other 
than Lastex thread. Eliminating the abnormal! purchase of 
neoprene in the making of lastex during the years natural 
latex was unavailable, United States Rubber obtained from 
du Pont only 11% of its total requirements of neoprene 
and competitive rubbers in 1948. 

Dr. Tuley testified that the only significant test of price 
of rubber products was the relationship of price to the 
ultimate cost of the article to be produced. In addition, in 
making the table of competitive rubber products, United 
States Rubber did not use neoprene in the manufacture of 
some products, although its competitors did. He stated 
that only rubber which was used to make products directly 
competitive with those in which other companies used neo- 
prene was included in USR 217. 


Rubber Chemu als 


Naugautuck Chemical Division of United States Rubber 
supplies its parent company with rubber chemicals as does 
(fol. 666] du Pont and other competitors of du Pont. Tis- 
dale testified that this division of the rubber company is a 
self-sufficient operation and has to compete with outsiders 
for United States Rubber’s business and maintains a sales 
and technical staff. United States Rubber pays no lower 
price to Naugautuck than to any other customer. 

Wetting agents. These products constitute a small por- 
tion of United States Rubber purchases. Tisdale testified 
that these and other items were included in the survey made 
by Dr. Tuley because in the judgment of technical men they 
were competitive in use although du Pont does not make 
the same type. Dr. Tuley stated that more competitive 
products were studied than were ineluded and as to those 
included ‘‘we established in each case that our use of them 
matched some commercial use of the du Pont product.’’ 

Terprene. United States Rubber purchases Terprene 
products, a small item in its total purchases, from naval 
stores industry. Du Pont does not manufacture this prod 
uct. Exhibit USR 217 includes an item in that class manu- 
factured by du Pont which has the same character as that 
manufactured in naval stores and turpentine industries 
and is sold in competition with those industries. 
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Diphenylamine. Du Pont is the only commercial pro- 
ducer of diphenylamine and United States Rubber pur- 
chases this product exclusively from du Pont. The Naugau- 
tuck Division of United States Rubber uses this material 
for a patented antioxidant, BLE, which it sells in competi- 
tion with du Pont’s product called the ‘‘Neozones’’. Next 
to rayon, this product constituted the largest dollar volume 
purchases made by United States Rubber from du Pont, 
being about 10% of its total purchases from 1946-1948. 


[fol. 667] Nylon. 


Nylon is patented and manufactured exclusively by du 
Pont. United States Rubber does not use the product in 
its truck or passenger tires for civilian use although its 
competitors do. In 1946 du Pont’s total sales of nylon to 
United States Rubber were $617,000 and two years later 
increased to $895,000. In 1946, 1947 and 1948 Goodyear, 
Goodrich and Firestone purchased more nylon from du 
Pont than did United States Rubber. 

The foregoing four products—rayon, diphenylamine, neo- 
prene and nylon accounted for a great preponderance of 
United States Rubber’s total purchases from du Pont. In 
1948 these products accounted for over ten million dollars 
of the total purchases made by United States Rubber 
- equalling $11,500,000, or 87%. Of all products required 
by United States Rubber and which were manufactured 
by du Pont, United States Rubber’s purchases from du 
Pont constituted 36.5% in 1946, 31.9% in 1947 and 28.8% 
in 1948. 

In the compilation of Exhibits USR 217 and GTX 1332 
Dr. Tuley testified that a product purchased from a com- 
petitor of du Pont was not regarded as competitive unless 
it met certain tests, such as: 


‘‘First, the composition of the material, its price in 
relation to related products; its availability; quality; 
du Pont’s postion in regard to supply and their ability 
to deliver in the quantities required and at the time 
we required them; and particularly the critical test 
was whether there was an established commercial use 
for the du Pont product identical with our use of the 
product we had purchased from some other supplier.’’ 
(Tuley 6661-2). 
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[fol. 668] In 1932 Lammot du Pont sent Davis a table of 
the purchases by du Pont from United States Rubber and 
its competitors, showing purchases from United States 
Rubber of $361,000 in 1930 and $204,000 in 1931. He said: 


‘‘the purchases we make from United States Rubber 
Company are far larger than from any other rubber 
company.’’ (GTX 1059)). 


In 1935 he again wrote regarding purchase figures for 
1933 and 1934 and commented that the 1934 purchases were 
less than those for 1933 from United States Rubber, 
whereas the Rubber Company’s purchases for 1934 from 
du Pont were higher than in 1933 stating he thought that 
was due to the fact that the rubber company bought prod- 
ucts which were raw materials, whereas 


‘‘du Pont buys from U. S. Rubber substantially noth- 
ing, except products that are used as supply or small 
items in construction of machinery and equipment.’’ 


(GTX 1060). 


On January 19, 1938 E. R. Bridgwater of du Pont’s Re- 
search wrote Ackart of du Pont’s Engineering Department 
that local buyers at du Pont’s various plants had told 
salesmen for rubber manufacturers other than United 
States Rubber that 


‘‘they are unable to give them any business because 
they are instructed to place business with U. S. Rubber 
whenever possible.’’ (GTX 1061). 


He stated that the managers of the purchasing departments 
had been circularized and told to refrain from giving the 
impression that United States Rubber had any better 
chance of getting du Pont’s business than any other rubber 
manufacturers and concluded: 


[fol. 669] ‘‘I do think it would be very helpful to us 
if you would ask all members of your department who 
contact rubber salesmen or engineers to so conduct 
their conversations as to convince the salesman that he 
has as good a chance of getting our business as anyone 
else and that our rubber goods are bought solely on 
the basis of price, quality and delivery. I realize, of 
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course, that we do show preference to U.S. Rubber in 
certain instances but I think that’s no one’s business 
but ours, and it is, of course, a fact that we buy much 
less than half of our rubber goods from U.S. 

‘*Perhaps Mr. Hawkins would like to again remind 
all buyers on the Company that our rubber chemicals 
business need not suffer by reason of the fact that 
we buy much more from U.S. Rubber than from any 
other rubber manufacturer so long as they take pains 
to prevent any salesmen from getting the idea that it 
is our policy to give U.S. Rubber all the breaks and 
reporting that to his main office as an alibi for not 
getting du Pont business.’’ (GTX 1061). 


On February 26, 1947 L. D. Reed, Director of Trade Anal- 
ysis Section of du Pont, in answer to Lammot du Pont’s 
inquiry on trade relations with United States Rubber 
stated: 


‘*You will notice from this summary sheet that the 
purchase/sales relationship with United States Rubber 
would still be way out of line if we had purchased our 
entire requirements of industrial rubber commodities 
from them alone, which amounted to $1,264,348. In 
view of the other large sales which are made to com- 
petitors of United States Rubber, some recognition 
must be taken of this business, and the result is that 
rather insignificant purchases are made from the re- 
{fol. 670] mainder of the rubber industries listed, with 
the possible exception of Goodrich.’’ (GTX 1062). 


He explained that Goodrich sold a chemical which the Rub- 


ber Company did not make and made no similar product. 
He stated: 


‘*Goodyear Tire and Rubber are generally competitive 
with United States Rubber so far as rubber commodi- 
ties are concerned, but they have not been successful 
in securing much of the business we have to give the 
rubber trade in rubber lined tanks. Just recently, they 
visited our office feeling that they were not being 
treated fairly in this respect, but were finally convinced 
that they had not been successful bidders and would 
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still have to sharpen their pencils. The other rubber 


companies do not engage in this type of endeavor.”’ 
(GTX 1062). 


The evidence relating to purchases and sales between 
United States Rubber and du Pont was, for the most part, 
introduced by the defendants. The Government has failed 
to show the existence of any agreement or understanding 
that each of these companies would prefer the products of 
the other and would decline to deal with competitors of the 
other. The Court finds that, in fact, each company has en- 
joyed freedom to buy as it pleased. 


The Issue of Conspiracy 


At the outset of this memorandum the Court stated that 
the issue of conspiracy permeated the entire case, under- 
the control aspects thereof. This 
is sO because conspiracy to restrain trade can only be deter- 
mined after consideration of the entire record of evidence. 
[fol. 671] The Court finds, on the basis of all the evidence 
of record, that the Government has failed to establish the 
existence of any such conspiracy. 

The record discloses a number of instances in which 
various of the defendants have engaged in concerted action 
of one kind or another. For example, the syndicates that 
were formed to purchase du Pont stock in 1915, and United 
States Rubber stock in 1927; and the collaboration on the 
development of ‘‘Duco’’ and TEL. But concerted action 
does not necessarily constitute conspiracy or proof of con- 
spiracy. It does so only if the object of the action is to 
restrain trade or commerce. The Court finds that none of 
the actions taken in concert had as their objective, or neces- 
sary consequence, the imposition of any limitation upon the 
free flow of trade and commerce. A number of such actions, 
such as the formation of Christiana in 1915 and Delaware 
in 1924, were undertaken for purely personal reasons of 
the participants, largely financial and unrelated to restraint 
of trade and commerce or the monopolization thereof. The 
record as a whole does not support a finding that any of 
them, or all of them in the aggegate, did restrain or in- 
tended to, or had the effect of, restraining or monopolizing 
trade and commerce. The Court bases this conclusion on 
both documentary and testimonial evidence of record and 
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upon the more detailed findings made in the earlier parts 
of this memorandum. 
Conclusion 


The Amended Complaint charges violations of both the 
Sherman and the Clayton Acts. Those Acts broadly con- 
demn conspiracies, contracts, agreements, understandings, 
and acquisitions that result in monopoly or unreasonable 
restraints of trade. If the facts established the existence 
of a conspiracy or agreement to restrain or to monopolize 
[fol. 672] trade, or if the facts showed that a restraint of 
trade or monopolization had occurred, it would be necessary 
to determine as a matter of law whether the situation dis- 
closed was condemned by the statutes. However, there is no 
need in this case to consider that question or to discuss legal 
principles or precedents because there has been no con- 
spiracy to restrain or to monopolize trade and no restric- 
tion or monopolization of the market. 

The essence of the conspiracy and restraint which the 
Government finally char oy oo sought to prove in this 
case is the alleged limitation upon General Motors? abilit 
to deal as it pleased with competitors of du Pont and United 


tates Ku r. in various ways and subject to various 
limitations, the Government ea alleged that General 
Motors either itself agreed to such a Tanttation or was 


forced to it by du Pont. But the evidence of seaued fails to 
support the fosenasnt ¥g Snares, In preceding portions 


of this opinion there has been shown etailed analysis 
of the evidence, the extent to which eaatey Motors en- 
oyed complete freedom of action with respect to specific 
roducts manufactured by du Pont and United States Rub- 
= and with respect to its discoveries and developments 
of new products. When read as a whole the record supports 


a findi and the Court so finds, that there has not — 
nor 1s a at present, a conspiracy to restrain or to 


monopolize trade and no limitation or restraint upon Gen- 
eral Motors” freedom to deal feely and fully with competi- 
tors of du Pont and United States Rubber, no limitation or 
restrain upon the freedom of General Motors to deal with 
its chemical discoveries, no restraint or monopolization of 
the General Motors market, and no restraint or monopoli- 
zation of the trade and commerce between du Pont and 
United States Rubber. The findings that there has been 
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neither a conspiracy to restrain or to monopolize trade nor 
[fols. 673-674] a restraint or monopolization of trade make 
it unnecessary to consider the questions of law that would 
otherwise arise with respect to the Wilmington Trust Co. 
and the so-called ‘‘beneficiary’’ defendants, including the 
infants for whom guardians ad litem have been appointed. 
It may be that a violation of the Clayton Act can be 
made out in the absence of an actual restraint of trade 
where it is established that there is a reasonable prob- 
ability that a condemned restraint will result from an ac- 
quisition of stock. The acquisition challenged by the 
Government—du Pont’s investment in General Motors— 
took place over thirty years ago. In those many intervening 
years the record discloses that no restraint of trade has 
resulted. Accordingly, the Court is of the opinion that there 
is not, nor has = been, any basis for a finding that 
there is or has been any reasonable propenttsy of such a 
restraint within the se of the Clayton Act. 
he Government has failed to prove conspiracy, mo- 
nopolization, a restraint of trade, or any reasonable prob- 
ability of a restraint, and for those reasons the Amended 
omplaint shou e dismissed. 
Walter J. LaBuy, Judge of the United States District 


Court. 


[fols. 675-676] Unirep States District Court ror THE 
NortTHern District or ILLtinois Eastern Division 


Civil Action No. 49 C-1071 


Unirep Srates oF AMERICA, PLAINTIFF 
v. 


E. I. pu Pont pe Nemours anp Company, GENERAL Motors 
Corporation, Unitep States Russer Company, CuHris- 
TIANA SecuriTIES Company, DeLawareE ReEatty & INvEstT- 
MENT CoRPORATION, PrERRE S. pu Pont, Lammort pu Pont, 
IRENEE DU Pont, ET AL., DEFENDANTS 


FinaL JupGMENT—December 9, 1954 


This cause coming on for final disposition upon the plead- 
ings and evidence, both oral and documentary, and the 
Court having heard the arguments, and considered the 
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briefs of counsel and having made and filed herein its memo- 
randum of opinion on to wit December 3, 1954, 
It is hereby, ordered, adjudged and decreed, that 


1. Said memorandum of opinion be and the same hereby 
is adopted as the Court’s findings of fact and conclusions 
of law herein, and said memorandum of opinion be and the 
same hereby is made a part of this judgment and decree by 
reference as such findings of fact and conclusions of law. 

2. The amended complaint herein and the above entitled 
cause be and the same hereby are dismissed for want of 
equity. 

3. Plaintiff take nothing by its suit and defendants and 
each of them go hence without day. 


Dated December 9, 1954. 
Enter: 


Walter J. La Buy, Judge of the United States Dis- 
trict Court. 
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Senator Kerr. May I ask a question there, Mr. Chairman ? 

As I understand it, the Supreme Court had directed the aie 
court to work out an equitable implementation to effectuate or brin 
about sufficient change to where the antitrust laws will not be violat 

Mr. Linpsay. That is correct. 

Senator Kerr. And that the proposal before us of the divestiture 
is one that was made by the Justice Department to the district court 
as the suggestion of the Justice Department to implement the deci- 
sion of the Supreme Court. 

Mr. Linpsay. That is correct. 

Senator Kerr. And that that is now pending before the district 
court and has not been put into the form of a judgment by the district 
court. 

Mr. Linpsay. That is correct also, Senator Kerr. Some of the de- 
tails of just how the case stands at the moment, of course, could be 
handled more effectively by the Justice Department, and perhaps 
company representatives, than the Treasury. 

It is my understanding that a variety of proposals have been made 
to the district court judge in Chicago and he has held hearings, and 
no decision has been made. 

The Cuairman. Will you begin at the beginning, Mr, Landeny.f 
I understand the Supreme Court reversed the district court- 

Mr. Linpsay. That is correct. 

The Crarrman. In its original decision. 

Mr. Linpsay. That is correct. 

The Cuairman. Would you start with the beginning of this htiga- 
gation and carry it briefly down to date? Are you prepared to do it 
now ¢ 

Mr. Lixpsay. I could attempt to da it now, but I think it would be 
better if the Department of Justice gave you such a summary, or if 
could do it by memorandum for the ween 

The Cuamman. Will you see to it, then, that the full history is 
made a part of the record ? 

Mr. Linpsay. Yes. 


(The information referred to is as follows :) 


History or Du Pont-GENERAL Motors LITIGATION 


As the Supreme Court's dissenting opinion summed up the early history of 
this litigation (353 U.S. 586, 608-609) : 

“In June 1§49, the United States brought this civil action in the United States 
District Court for the Northern District of Illinois under § 4 of the Sherman 
Act and § 15 of the Clayton Act to enjoin alleged violations of §§ 1 and 2 of the 
Sherman Act, and § 7 of the Clayton Act. The amended complaint, insofar as 
pertinent to the issues here, alleged that Du Pont and General Motors have been 
engaged, since 1915, in a combination and conspiracy to restrain and monopolize 
interstate trade, and that Du Pont’'s acquisition of General Motors’ stock had the 
effect of restraining trade and tending to create a inonopoly. In brief, it was 
alleged that, by means of the relationship between Du Pont and General Motors, 
Du Pont intended to obtain, and did obtain, an illegal preference over its com- 
petitors in the sale to General Motors of its products, and a further illegal pref- 
erence in the development of chemical discoveries made by General Motors. 
Appellees denied the charges. 

‘The trial of these issues took nearly 7 months. The District Court heard 52 
Witnesses, including most of the principal actors, and received over 2,000 exhibits 
The evidence contained in the &,283-page transcript of record covers in minute 
and intimate detail the facts bearing on the Government’s charge that Du Pont, 
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by coercion, agreement, control, or influence, had interfered unlawfully with 
General Motors’ purchasing and manufacturing policies.” 

After trial the district court found the Government had failed to prove its 
case and dismissed the U.S. complaint (126 F. Supp. 235). Reversing this deci- 
sion the Supreme Court concluded (353 U.S. 586, 605-606) : 

“The fact that sticks out in this voluminous record is that the bulk of Du 
Pont’s production has always supplied the largest part of the requirements of the 
one customer in the automobile industry connected to Du Pont by a stock inter- 
est. The inference is overwhelming that Du Pont’s commanding position was 
promoted by its stock interest and was not gained solely on competitive merit. 

“We agree with the trial court that considerations of price, quality, and servy- 
ice were not overlooked by either Du Pont or General Motors. Pride in its 
products and its high financial stake in General Motors’ success would naturally 
lead Du Pont to try to supply the best. But the wisdom of this business judg- 
ment cannot obscure the fact, plainly revealed by the record, that Du Pont pur- 
posely employed its stock to pry open the General Motors market to entrench 
itself as the primary supplier of Goneral Motors’ requirements for automotive 
finishes and fabrics.” 

With such history in mind, the Supreme Court went on (id. at 607) : 

“The statutory policy of fostering free competition is obviously furthered 
when no supplier has an advantage over his competitors from an acquisition of 
his customer’s stock likely to have the effects condemned by the statute. We 
repeat, that the test of a violation of § 7 is whether at the time of suit there 
is a reasonable probability that the acquisition is likely to result in the con- 
demned restraints. The conclusion upon this record is inescapable that such 
likelihood was proved as to this acquisition. The fire that was kindled in 1917 
continues to smolder. It burned briskly to forge the ties that bind the General 
Motors market to Du Pont, and if it has quieted down, it remains hot, and, from 
past performance, is likely at any time to blaze and make the fusion complete.” 

Accordingly, the Supreme Court held (id. at 607-608) : 

“The judgment must therefore be reversed and the cause remanded to the 
district court for a determination after further hearing of the equitable relief 
necessary and appropriate in the public interest to eliminate the effects of the 
acquisition offensive to the statute. The district courts, in the framing of 
equitable decrees, are clothed ‘with large discretion to model their judgments 
to fit the exigencies of the particular case’ (International Salt Co. y. United 
States, 332 U.S. 392, 400-401).”’ 

The district court, at a prehearing conference, on remand, September 25, 
1957, established a schedule for the parties to file proposed plans of relief. On 
October 25, 1957, the Government filed its plan calling for distribution of the 
General Motors stock to the Du Pont shareholders over a 10-year period. 
However, General Motors stock attributable to Christiana, Delaware, and the 
stockholders of Delaware, is to be sold, for their account, by a trustee during 
that 10-year period. 

From May 14 through August 14, 1958, the defendants and stockholder amici 
curiae appointed by the court filed their proposals. Such proposals in essence 
provided that Du Pont would retain its equity in General Motors and merely 
pass through the vote pro rata to all their stockholders. 

On September 26, 1958, the Government filed its comments on the proposals of 
all parties. The Government’s position is that sections 7, 11, and 15 of the 
Clayton Act require divestiture. In any event, the United States urges that 
neither the retention of 23 percent of General Motors’ equity by Du Pont, nor 
the voting power concentrated in the hands of those controlling Du Pont (65 
persons, 38 husband and wife would control 8 percent of GM's vote) would re- 
store competitive conditions. 

Hearings on relief began on February 16, 1959. And on April 9 the parties 
rested. Judge LaBuy now has the matter under advisement. 


The Cuarrman. Are there any further questions? 

Senator Butter. Mr. Chairman, I would like to ask one question. 

Mr. Lindsay, you stated in the earlier part of your testimony that 
a company could accumulate an inordinately large surplus and then 


1In the light of this holding, as the Supreme Court put it (id. at 588. footnote 5) 
“In view of our determination of the case. we are not deciding the Government's appeal 
from the dismissal of the action under the Sherman Act.” 
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make a distribution tax free to its stockholders under S. 200; is that 
correct 

Mr. Linpsay. I don’t think I intended to make that statement. I 
was discussing generally whether it is fair or not fair, proper or not 
proper to tax as an ordinary div idend—property distributions includ- 
ing securities—and I think I intended to point out that if we didn’t 
do that a company could use its earnings and profits and surplus to 
purchase port folio investments and distribute them to the stockholders 
tax free. 

Senator Butter. Could it do that in view of section 102 of the 
Internal Revenue Code? 

Mr. Linpsay. Well, it wouldn’t have to make inordinate accumula- 
tions. It could do it out of its annual earnings and profits, which 
would not necessarily run them into a problem with sections 531 or 
102. 

Senator Burier. Is it 531? 

Mr. Linpsay. I think as long as the earnings and profits are dis- 
tributed out to the stockholders, the taxpayer would be in proper 
shape under 531, if profits are used to buy property and the property 
is distributed, the corporation would not be accumulating profits and 
we would not have a 531 problem. 

Senator Butier. I felt that should be made clear in the record. 

Mr. Linpsay. Yes. 

I might say generally this whole problem in this area of corporate 
splitups, distributions of property in large proportions to the stock- 
holders, has had a long history. There has been a conflict between 
an attempt to m: alee the tax law neutral, where it bears upon normal 
business transactions, if property continues to be in the corporation 
in one form or another, and an attempt to prevent tax avoidance. 

Senator Butter. Don’t you think there runs through all of the tax 
laws as presently written the theory that where property has been 
legally acquired, and then a distribution is forced, that the tax forgive- 
ness be invoked ? 

Mr. Linpsay. There is very substantial precedent. for that. 

Senator Burier. And, therefore, the property of a company that 
had been acquired 40 years in advance of any divesting order, may 
reasonably be assumed as pointed out by the Senator from Delaware, 
Mr. Frear, to have been legally acquired ¢ 

Mr. Linpsay. It cert: ainly i isa, probably a fair—— 

Senator Butter. It isa fair assumption; isn’t it? 

Mr. Linpsay. It is a fair assumption. I don’t know that the court 
said it was illegally acquired. I think the court found that it probably 
was illegally held. | Laughter. | 

Senator Burier. All right. 

Senator Curtis. Mr. Chairman. 

The CuarrMan. Senator Curtis. 

Senator Curtis. Mr. Chairman, Mr. Lindsay, this presents some 
problems that are very new to me, and what I am about to ask may 
not be a case in point at all, but it would help my thinking. 

In an ordinary situation, what can a corporation distribute to its 
stockholders other than a cash dividend that results in no tax ? 


Mr. Linpsay. It can distribute to a stockholder its own stock as a 
stock dividend. 
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Senator Curtis. In other words, a stock dividend or a stock split. 

Mr. Linpsay. Or there may be a reorganization exchange. 

Ordinarily, a stock dividend or a stock split is clearly nont: ixable, 
In the area of preferred stock there is a special rule. The receipt of 
it is not taxable, but when you sell it you may have ordinary income 
instead of a capital gain. 

Ordinarily, a stock dividend is not taxed any more than a stock 
split is taxed unless there is a choice of receiving a cash dividend or a 
stock dividend and you say, “No, don’t give me the cash; give me the 
stock.” Then a stock dividend would be taxed. 

Senator Curtis. Because that would be construed as—— 

Mr. Linpsay. Constructively received. 

Senator Curtis. It would be a constructive purchase ? 

Mr. Linpsay. Yes. 

Senator Curtis. It would be construed that you got the cash / 

Mr. Linpsay. Got the cash and bought the stock. 

Senator Curris. And bought the stock. But ordinarily, if a stock- 
holder owns a given number of shares of stock in a corporation, and it 
splits 2 for 1, he has two pieces of paper to show his ownership for the 
same percentage ownership in the corporation. 

Mr. Linpsay. That is correct. 

Senator Curtis. How does a stock dividend differ from that ¢ 

Mr. Linpsay. From a stock split? I would say they were very 
much alike. 

Senator Curtis. Yes. In other words, they give him an additional 
certificate for the same—— 

Mr. Linpsay. Same investment. 

Senator Curtis. Same investment. 

As it stands before this court decree, an owner of a share of stock in 
Du Pont was also a part owner in General Motors; isn’t that correct? 

Mr. Linpsay. That is correct. 

Senator Curtis. Suppose the district court provided that they 
should give to each shareholder of Du Pont a certificate of stock in 
General Motors, so that instead of Du Pont owning General Motors, 
Du Pont’s shareholders, as individuals, owned that amount. Would 
you distinguish that from a stock split 

Mr. Linpsay. Yes, because there the corporation, Du Pont, is not 
issuing its own stock, additional shares of its own stock, but stock in 
another corporation. 

Now, it is true that the shareholder of Du Pont indirectly has had 
an ownership, an interest in that investment, as he does in all of the 
other corporate property. Whenever you distribute property out of a 
corporation and there are earnings and profits behind that corporation, 
there is a dividend tax, unless some special exception applies, upon 
receipt of that property. 

Senator Curtis. Suppose there is a corporation that for sake of 
illustration we would say has a distribution function and a manufac- 
turing function, but they are quite separate. They choose to sell the 
distribution portion of the business, and they pay that to the stock- 
holders in cash; what tax applies, the ordinary rates? 

Mr. Linpsay. The ordinary dividend rate—unless it is a partial 
liquidation, as I understood your question. It may be a partial liq- 
uidation with a redemption, but ordinarily it would be a dividend, as 
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I understood your question. What they might do is transfer the dis- 
tributing part of the business to a new corporation, another corpora- 
tion, in exchange for all of the stock of the other corporation, or at 
least 80 percent of the stock of the other corporation, and then distrib- 
ute that stock to the shareholders. If they owned the distributing part 
of the business and carried it on as an active business for at least 5 
years, and it is to be continued as an active business, the distribution 
of stock would be tax free. 

Senator Curtis. That would be tax free? 

Mr. Linpsay. That would be tax free. 

Senator Curtis. Suppose the corporation took the cash they had 
received from the sale of their distributing end of the business, re- 
tained it in their manufacturing business, say they expanded or for 
some other purpose, the corporation would pay a capital rains tax but 
the sasdtholiers would pay nothing if their certificates did not change ; 
would that be right ? 

Mr. Lanpsay. If there was no distribution of any dividend, the stock- 
holders wouldn’t be affected. The corporation would pay a tax, and 
we may have a problem if it kept the cash and accumulated it with- 
out using it in the business—but the stockholders wouldn’t pay any tax 
at that time. 

Senator Curtis. Now, distributions to stockholders in kind, and 
by that I mean other than additional stock certificates or cash, how 
are they treated ? 

Mr. Linpsay. As a dividend. Distributions of any property other 
than stock in the distributing corporation would be a dividend. 

Senator Curtis. Didn’t we have a case involving some of the liquor 
concerns where they issued to their stockholders the right to buy 
liquor stocks at a lower price, or to receive it free, or something of 
thissort? What wasthat? 

Mr. Linpsay. Yes, we did. That is the American Distilling Co. 
case. The question there was a tax to the corporation, I believe, as to 
whether or not it had made a sale and whether or not the corporation 
should be taxed. 

Senator Curtis. But the stockholder—what did the stockholder 
receive in that, do you recall ¢ 

Mr. Linpsay. I think he received a right to purchase the whisky, 
which would have been a dividend. 

Senator Curtis. If he exercised that right—— 

Mr. Linpsay. Yes. 

Senator Curtis. He received the right to purchase the liquor. 

Mr. Linpsay. I am not sure about that, that is just my recollection 
at the moment. 

Senator Curtis. Did we have a matter involving antitrust distribu- 
tion in connection with some theaters a while back ? 

Mr. Linpsay. There were considerable antitrust cases involving the 
theater industry. 

Senator Curtis. I mean a matter of dealing with the tax conse- 
quences before the Congress ? 

Mr. Linpsay. There may well have been; I don’t personally recall. 

Senator Curtis. Well, now, as I said, there are a number of very 
hew problems in here, and I am openminded on the whole thing, but 
I want to get them straight. 
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Referring to the individual owners of Du Pont, and not Christiana 
Co. or Delaware Realty : 

What is their position—how is their position different if they end 
up with a given number of shares of Du Pont and a given number 
of shares pee Motors, and they turn neither of them into cash! 
Aren’t those certificates of stock evidences of the same ownership they 
had before the transaction took place ? 

Mr. Linpsay. I think “yes” and “no.” I answer it this way because 
it depends. 

If all of the General Motors stock was distributed out in 1 year, 
by having General Motors stock and Du Pont stock the shareholders 
have no more than they had before; they have it in different forms. 

If, however, the distribution is spread over many years, 10, 15, 20 
years, perhaps Du Pont and I repeat, I don’t know that they could 
or whether they would distribute the General Motors stock instead 
of the cash dividends they ordinarily would have have distributed, 
and would retain the amounts that they otherwise would have dis- 
tributed as cash dividends. You would have Du Pont maintaining 
its full investment values by not having had to distribute its usual 
dividends, keeping them to expand its business, so the shareholder 
would have as large and as valuable a Du Pont Co., and also shares 
in General Motors stock. 

Now, I hesitate to mention this because I really don’t know that 
that could or would happen. But the longer the period of time the 
distribution will cover, the more likely that would be a possibility. 

Senator Curtis. What would be the situation if the district court 
orders divestment, and we will assume there were purchasers of the 
General Motors stock held by Du Pont, and they purchased it and 
paid the money to the Du Pont Corp. The transaction ended there; 
there was no distribution of that money to the stockholders. Then 
Du Pont Corp. would owe a capital gains tax, would it not? 

Mr. Linpsay. If it directly sold its shares, yes. 

Senator Curtis. That is all, Mr. Chairman. 

Senator Smatruers. Mr. Chairman, may I ask a question? 

The Cuatrman. Mr. Smathers. 

Senator Smaruers. Mr. Lindsay, has the Treasury ever taken the 
osition that the Congress should await a decision of the district court 
in its efforts to work out what the Supreme Court has directed, what 
we call equitable relief before the Congress? Has the Treasury taken 
that position at any time? 

Mr. Linpsay. The Treasury has not taken any particular position 
on that. 

I imagine the committee may wish to consider whether to amend 
the law before the district court acts, or afterwards. 

Perhaps, however, it is well, in light of the hearings and the gen- 
eral saliclia to consider as a general proposition, not as a specific 
case, but as a general proposition, amendments to the tax law, in this 
area. And I would think if the Department of Justice believed and 
felt that some kind of an amendment was essential to make it easier 
to get courts to enforce divestitures, it should be considered. 

But if the Department of Justice is not having trouble in the ad- 
ministration of the antitrust laws, I question whether we should now 
try to go into this matter. 
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Senator Smarners. Is there any indication, and I presume there is 
not, or is there any as to when the district court will make a decision 
in this particular case ¢ 

Mr. Lanpsay. I am not in position to state that; I just don’t know. 

Senator Smaruers. Is it possible for the district court, under the 
direction of the Supreme Court to bring about equitable relief in the 
absence of the passage of a law of this nature by the Congress, for 
the district court to give ot the stockholders and to the Du ‘Pont. Co. 
particularly, relief of this character? 

Mr. Linpsay. No, sir. 

Senator Smatruers. That is all, Mr. Chairman. 

The CuainmMan. Are there any other questions ? 

Senator Witx1ams. Mr. Chairman, I would like to ask just a couple 
of questions. 

Mr. Lindsay, as I understand it, under existing law this distribution 
would be taxable at full income rates. 

Mr. Linpsay. That is correct. 

Senator Witi1aMs. Does the Treasury think that is fair, or do you 


think that, as charged, this would in effect be confiscation in certain 
instances ? 


Mr. Linpsay. Let me put it this way 

If the fair market value of Clebeenl Motors was not adversely af- 
fected by the distribution, I don’t see why it is unfair to tax a property 
distribution in the same manner as a cash distribution. If the share- 
holder keeps it or sells it, assuming the same fair market value, he 
receives the equivalent of what would have been a cash distribution 
net after taxes. 

If, under the surrounding circumstances, it could be clearly demon- 

strated—and I am no expert in this area—that there is a tremendous 
drop in the values progressively stimulated by sales because of the 
tax burden, then there may be a situation in which you would say 
that the dividend tax would : appear to be unfair. 

Senator Witi1aMs. That is an excellent answer, but I lost you at 
the third “if.” 

I would like to ask this question : 

Do you recognize the need of any legislation in this field? Would 
you suggest that some type of legislation would be necessary in this 
field ? 

Mr. Linpsay. I certainly think the problem merits intensive 
consideration. 

As you know, the Ways and Means Committee has been taking up a 
study on the area of corporate adjustments and distributions, and 
it might be very helpful if in connection with that overall study a 
further study could be made of this problem as it fits into cor porate 
splitups and distributions in general. 

Senator Wiu1aMs. What I was trying to establish is whether or not 
your expression of opposition to 8S, 200 was in effect against all legis- 
lation, or whether it was against that bill only, and whether or not 
you recognize that some modification thereof may be in order. 

Mr. Linpsay. Our position, consistent with our position several 
years ago in the Hilton Hotel bill, is that if some change in the tax 
law is deemed nec essary by those charged with the responsibility of 
enforcing the antitrust laws, we think that consideration should be 
given to the partial liquidation treatment we have described here. 

41866—59 19 
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Senator Wiii1aMs. Thank you. 

The Cuatrrman. Senator Douglas. 

Senator Doveas. Mr. Lindsay, I have the opinion of the Supreme 
Court in my hand here, and a rather hasty reading of it gives me the 
impression that one of the objections, perhaps the controlling objec- 
tion of the Court to the holding of the stock in General Motors by the 
Du Pont Corp. and its affiliates was the possession of voting powers 
of that stock. 

Is that true? 

Mr. Linpsay. I think that is, that may be true. I don’t have the 
Supreme Court opinion before me. 

Senator Dove.as. Suppose that Judge LaBuy does not order actual 
divestment of the stock, Dut merely the deprivation of voting privi- 
leges, this problem therefore would not arise. 

Mr. Linpsay. This problem would not arise; right. 

Senator Dovetas. Well, this raises the question whether Congress 
should move prior to a decision of the court, and this was the point I 
think that Senator Smathers was making. 

If we don’t have this issue why should we torment ourselves with it! 

Senator Frear. I am not the witness but may I answer it? 
[ Laughter. | 

Mr. Linpsay. I wish you would, Senator Frear. 

Senator Frear. In the first place, in the honest opinion of the junior 
Senator from Delaware, if such a decree were issued by the lower 
court, the Attorney General would, without doubt, appeal. 

Senator Doveias. How can you be sure of that ¢ 

Senator Frear. Just assure as you are, sir. 

Senator Dovcetas. I am not sure. 

Senator Frear. Neither am I. But I mean we can both make an | 
assumption, Senator. 

Senator Doveras. I decline to go on that assumption. 

Senator Frear. Then I am going to take the same assumption 
you do. 

Senator Dovenas. I am getting a little confused. 

Senator Frear. If I have confused the Senator from Illinois, that 
is the first time. 

Senator Doveras. But my point is 

Senator Frear. I think it is well taken. 

Senator Doveras. I think if Judge LaBuy merely orders depriva- 
tion of voting rights, then this is not a real issue, is it, and why should 
we settle in advance issues which may not arise ? 

Senator Frear. May I answer that one, Mr. Chairman / 

I think that brings up an even more important question, because | 
I believe the Senator from Iinois and the junior Senator from Dela-| 
ware have been in accord on many instances about retroactive taxes; | 
and unless this law or something similar is passed and the decision is 
not in favor of the stockholders, then the question is going to come Up 
here and the Treasury could rightfully stand on the position they 
have been taking for many years and say that this is retroactive legis 
lation. 

Senator Doveras. But if we have the Treasury’s word for it 

(See subsequent letter by Mr. Lindsay amplifying his remarks 
whether legislation modifying the tax consequences of proposed dis 
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tributions by Du Pont or General Motors stock would be considered 
“retroactive” if enacted after the final decree ordering distribution 
on p. 297.) 

Senator Smaruers. In cases we have had here before with respect 
to FCC and Securities and Exchange cases, actually, was not that 
penalty put on the stockholders having to pay, we will say, ordinary 
income’ That was a painful fact which brought Congress’ atten- 
tion to the need to bring about equity insofar as the shareholders and 
taxpayers were concerned. 

In other words, had not somebody been hurt, actually, in fact, before 
the legislation came on, or the Antitrust Division came on, and recom- 
mended maybe relief ? 

Mr. Linpsay. Yes; but I still think in those situations the legisla- 
tion was prospective as to its effect on distr ibution. I may be wrong 
on that. You can have a fact frozen, but the results of that fact is 
in the offing. You could have a decree without the distribution having 
started; and if legislation were enacted providing that for all years 
from the year of enactment enforced distributions would be tax free, 
that legislation would be prospective, even though the underlying fact 
situation, the decree, occurred before the legislation was passed. 

Senator Smatuers. Well, very specific ally, does the Treasury say 
now that this legislation is timely ? 

Mr. Linpsay. The Treasury believes that it is quite appropriate to 
consider the problem in a publi ic hearing. We did not feel that legis- 
lation was either so timely or so necessary as to make a recommenda- 
tion that Congress consider this. 

Senator Smaruers. Well, in fact, as of this moment, has 
thus far been injured ¢ 

Mr. Lainpsay. No, not in the context of this legislation. Nobody 
has had to pay a tax on a forced distribution in connection with this 
case. 

Senator Burter. Mr, Chairman, 

Do you mean by that statement that until the court has finally acted 
and there has been a loss that you would do nothing? 

Mr. Lixpsay. I am not sure what you mean by that, Senator. The 
Internal Revenue Commissioner, of course, was asked to rule on what 
we would do if the distribution was made along the lines of the plan 
of the Department of Justice, and we said we would tax it as a dividend. 

Senator Bur ier. But didn’t you also say there was some element 
of confiscation in such a practice ¢ 

Mr. Linpsay. I don’t think I said that, Senator Butler. I pointed 
out circumstances under which there would not be, and circumstances 
under which there might be. 

Senator Burier. Well, a little bit is as—but there is some 
confiscation. 

Mr. Linpsay. The fact a dividend tax must be paid on property 
distributed out of earnings and profits is not confiscation any more 
than the fact that a dividend tax has to be paid on cash is confiscation. 

Senator Burter. Even though it is forced ? 

Mr. Linpsay. Even though it is forced. 

Senator Burier. So you would wait, then, until the court actually 
says there must be a divestiture in accordance with the plan of the 
Attorney General. 
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_ Mr. Linpsay. The Treasury would cooperate with the committee 
in any action that seemed to be appropriate in light of the public 
hearings and the surrounding circumstances. 

I think whether or not there is confiscation is a question of fact, 

If people have to pay a dividend tax on a value of 50, and by the time 
they can turn around and sell the stock it is depressed because of other 
sales and forced sales to a value of 25, that to me probably would be 
confiscation, not because of the tax law but because of the surrounding 
circumstances, and maybe some change in the tax law, if you couldn’t 
change anything else, would then be appropriate. 

Senator Butter. What are the surrounding circumstances—the 
Supreme Court? 

Mr. Linpsay. Well, the surrounding circumstances would be, I 
suppose, the decree and the effect of the decree. Under the plan of 
the Department of Justice, some 20 million shares belonging to Chris- 
tiana, or, after the distribution, belonging to Christiana and Delaware, 
and the stockholders of Delaware, would have to be sold over a 10- 
year period; meanwhile some 40 million shares would be distributed 
over a 10-year period to the public shareholders. 

I haven’t heard the testimony that may be forthcoming, but I sus- 
pect there is going to be a statement to the effect that this will very 
adversely affect the market value of the stock. 

If the market value of the stock is particularly—is more affected 
by the tax, that is a surrounding circumstance, it seems to me. 

The forced sale of the Delaware and Christiana stock is a sur- 
rounding circumstance, but in isolation as a matter of sheer tax policy, 
the fact that you tax property as a dividend is not confiscation. 

Now, it is true that we have in the past drawn a distinction between 
involuntary distributions and voluntary distributions, and I do think 
there is a much stronger argument for relieving somebody from the 
burden of tax from an involuntary distribution than there is in the 
case of a voluntary distribution; but there is still a receipt of some- 
thing that is worth money, and there is no hardship in paying a tax 
if the value will stand up, any more than there is in paying any tax. 

Senator Burier. Even when the thing that they receive is something 
they already have and don’t want to get ¢ 

Mr. Linpsay. That is because of the structure of our tax on corpora- 
tions. You can’t take property out of a corporation from indirect 
ownership into direct ownership without accounting for the current 
tax earnings and profits and paying a dividend. 

Senator Burier. I understand that. 

Mr. Linpsay. That is hard on everybody. 

Then there are people who are forced to sell low-cost properties 
because they can’t meet their medical bills. That is an involuntary 
conversion, in a sense, and we tax that. 

The Cuarrman. Any further questions? 

Senator McCarthy. 

Senator McCartuy. I have a question, Mr. Chairman. 

The Supreme Court decision contains this language, Mr. Lindsay: 

We hold that any acquisition by one corporation of all or any part of the stock 
of another corporation, competitor or not, is within the reach of this section 


whenever the reasonable likelihood appears that the acquisition will result in a 
restraint of commerce or in the creation of a monopoly in any line of commerce. 
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That is the concept in its simplest terms. Wouldn’t it be possible 
that the district court in Chicago might decide that not all of the 
General Motors stock, if they decide on divestment—that not all of 
it had to be disposed of or invested ; that those in its incipiency might 
be disposed of ? 

They might say, “Dispose of half of what you have.” 

Mr. Linpsay. I suppose it might be possible, Senator McCarthy, 
but I would prefer not to be in position of commenting. 

Senator e<uacer. It would not be possible ¢ 

Mr. Linpsay. I suppose it might be possible; I just don’t know 
about it. 

Senator McCarruy. What would be the effect of that if they did 
order divestment, say, of half? 

Mr. Lanpsay. Without any change in legislation, I think again it 
would be an ordinary dividend. 

Senator McCarruy. If they distributed it in the way of stock 

Mr. Linpsay. Yes. 

Senator McCarruy. Tothe Du Pont stockholders? 

Mr. Linpsay. Yes. 

Senator McCarruy. And in the alternative they might dispose of 
it in the open market, might they not ? 

Mr. Lrnpsay. If they disposed of it in the open market, it would be 
a capital gain for the company, and the proceeds, if distributed, 
would be ordinary dividends to the shareholders, subject to adequate 
earnings and profits behind it. 

Senator McCarruy. It would be reflected in any capital gains if a 
stockholder in Du Pont should dispose of his stock in Du Pont? 

Mr. Linpsay. Yes. 

Senator McCarrny. So there are three or four possibilities that 
might come out of this court action in Chicago 

Mr. Linpsay. Yes. 

Senator McCarrny. At this particular time? 

Mr. Linpsay. I would suppose. 

Senator McCarruy. I have one more question. 

In the case of the Hilton Hotel case, as I recall the action before 
the House Ways and Means Committee, it would require that they 
dispose of it, divestment was required, but in order to escape taxation 








' the money which was acquired through the divestment had to be re- 


invested in hotels, I assume, or invested in some—— 

Mr. Linpsay. Similar property. 

Senator McCarruy. Similar property with the approval of the 
court. 

Mr. Linpsay. That is correct. 

Senator McCarruy. Would it be possible to provide something of 
that kind with regard to this problem ¢ 

Mr. Linpsay. I suppose the difficulty in context of the antitrust 
law is the requirement that the proceeds have to be reinvested in simi- 
lar property. That is almost in conflict with the purpose of the sale 
in the first place. 

Senator McCarrny. Then this comes to a point where it would be 
almost impossible for Du Pont to hold stock of any corporation that 
might use any product of Du Pont. 

Mr. Linpsay. That is correct. 
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Senator McCarruy. Do they hold any other corporation that you 
are aware of? 

Mr. Linpsay. I am not sure. 

Senator McCarruy. All right. 

That isall. Thank you. 

Senator Frear. May I make just one final comment, sir, in con- 
nection with the colloquy between you and the Senator from Mary- 
land, Mr. Lindsay? As you know, the public buildings in the city 
are required to have fire extinguishers; they are not required to have 
fire extinguishers after the fire, but they have them before, and I think 
this legislation is needed before the difficulty arises, too; before the 
harassment is visited upon the stockholders and not afterward. 

The CuatrMan. Senator Cotton. 

Senator Corron. I listened to Mr. Lindsay’s statement, and then I 
was unavoidably called out for a few minutes, so if this has been 
asked you five times while I was out, I apologize for asking it again. 

But when you came to the conclusion of your direct statement, you 
say: 

If on the basis of this hearing the committee determines that a change in the 
tax law should be made as an aid to antitrust enforcement, we would be pleased 
to cooperate with the committee in the development of appropriate legislation, 
which would provide adequate safeguards and protect the public interest. 

Now, that leaves me a little bit up in the air. Does the Treasury, 
or you representing the Treasury, care to say whether you think, not 
what the committee thinks, but whether you think there is certain 
legislation, perhaps not this but certain legislation required in the 
interests of justice, or do you think no legislation is required / 

Mr. Linpsay. We have consistently taken the position in the area 
of antitrust jaw that unless the Department of Justice finds a change 
in the tax law essential, necessary, to facilitate divestiture, we would 
not recommend it. We took that position in connection with the Hilton 
Hotel bill that Senator McCarthy questioned me about a little while 
ago. 

I understand the Department of Justice has stated their position 
on the bill, and has indicated they would like to see something that 
would facilitate antitrust enforcement: their having taken that posi- 
tion, we have recommended a solution that we think is fair and logical 
within the context of the tax law; namely, partial liquidation. 

That may not be the best solution. I don’t think it is a black and 
white situation. We do think probably something would be helpful. 
We would be happy to cooperate with the committee in trying to work 
out any solution that seems to be appropriate. 

Senator Cotron. Thank you, Mr. Chairman; and thank you. 

The Cuatrman. Senator Kerr. 

Senator Kerr. Mr. Lindsay, I want to express commendation for 
your statement and your attitude. I share the feeling that Senator 
Frear has expressed, that there is every evidence of the desire to 
help arrive at an equitable solution to what appears to be a very real 
and a very difficult problem. 

It is in the light of that statement that I am going to ask just a 
very few questions. 

If a stockholder in Du Pont on today has 100 shares of Du Pont, 
that represents a certain interest in everything that Du Pont owns; 
doesn’t it ? 
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Mr. Linpsay. Yes. 

Senator Kerr. Including, let us say—well, we will find out exactly. 
How many shares of Du Pont stock are there; how many shares of Du 
Pont outstanding ? 

Mr. Linpsay. About 45. I have it written down. 

Senator Kerr. The president of the company is here; maybe he 
will tell us. 

Mr. GREENEWALT. 45 million. 

Senator Kerr. 45 million. 

There are 63 million shares of General Motors owned by the Du 
Pont Corp. ; is that correct ? 

Mr. Lanpsay. Yes, sir. 

Senator Kerr. So that each 100 shares of Du Pont in re: lity repre- 
sents about 140 shares of General Motors. 

Mr. Linpsay. That is correct. 

Senator Kerr. Now, in equity, isn’t the stockholder in the same po- 
sition tomorrow if instead of the 100 shares of Du Pont he owns 
today, tomorrow he owns 100 shares of Du Pont and 148 shares of 
General Motors, assuming that in order for him to get into that posi- 
tion tomorrow Du Pont owns no General Motors ? 

Mr. Linpsay. He is almost in the same position. 

Senator Kerr. Equitably. 

Mr. Linpsay. He has split up his investment in two parts—two 
different parts. 

Senator Kerr. But in reality, if the 63 million shares that Du Pont 
owns today in General Motors are by order of the court by involuntary 
divestiture, in the hands of the stockholders of Du Pont tomorrow, 
and no longer owned by Du Pont, that shareholder of 100 shares in 
Du Pont is to all intents and purposes equitably in the same position 
of the ownership tomorrow as he was today. 

Mr. Linpsay. I will answer your question yes, Senator. 

Senator Kerr, I would like to add this, however: That while that 
is true in equity, we have a structure of tax on which we rely for our 
revenues. In equity that stockholder owns the cash proceeds in that 
corporation indirectly. When the corporation puts the cash in his 
hands, then presumably he has a smaller investment, as compared to 
the situation if there was no distribution. There has been a change 
from indirect ownership to direct ownership, but we require him to pay 
a tax. 

Senator Kerr. But that is the result of a voluntary action of the 
corporation, isn’t it, in which he, as the result of a decision in which 
he participates ? 

Mr. Linpsay. Yes. 

Senator Kerr. And the situation that we visualize if the Justice 
Department recommendation is carried out would be entirely different. 

Now, let me ask you this question : 

Let’s say that today, or before this action was initiated, at a time 
when in the minds of management of Du Pont they either had a mght 
to assume that their holdings in General Motors were entirely in ac- 
cordance with the law, or certainly they had the right to presume it 
in view of the fact that it had not been challenged by the court, and 
that was 1949, as I understand it. 

Let’s assume that they had paid $100 a share for 3314 percent of 
X corporation, representing an investment, let us say, of $5 million, 
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and that instead of the action being brought against them to divest 
themselves of General Motors stock, it had been brought against them 
to divest themselves of the stock in X company, and that the decision 
and all proceedings were the same as have been had in this case, and 
now they were confronted with the necessity, if the district court 
implemented the recommendations of the Justice Department, to pass 
this $5 million worth of stock in X company out to their shareholders, 

Let’s say now they were confronted with the necessity of passing 
out this $5 million worth of stock in X company to their shareholders, 
and that its market value today is $100 a share; they then would be 
confronted with the situation actually of having to pay the ordinary 
tax income rates on an asset transferred to them by the corporation, 
which in reality represented no profit to the corporation, would they 
not ? 

Mr. Linpsay. There would be no profit to the corporation. 

Senator Kerr. The corporation paid $100 a share for the stock. 

Mr. Lanpsay. It isstill worth $100. 

Senator Kerr. It is still worth $100, but no more. The shareholder 
who received one share of that stock, however, would have to pay 
tax on it as though it were profit, wouldn’t he? 

Mr. Linpsay. Well, because any distribution of property by a cor- 
poration will be assumed to come first out of the current earnings 
and profits, and then the accumulated earnings and profits. 

Senator Kerr. But, in reality, the shareholder would have to pay 
ordinary income tax on a $100 piece of paper that represented profit 
neither to him, nor to the corporation, wouldn’t he? 

Mr. Linpsay. It represents a profit to the shareholder. 

Senator Kerr. How could it represent a profit to him in view of 
the fact that the capital structure of his company was reduced by 
the extent of the amount transferred out to him ? 

Mr. Linpsay. That ultimately leads you to the conclusion that any 
dividend distributed does not represent a profit, because every time a 
dividend is distributed the earnings of the corporation and its sur- 
plus are reduced. 

Senator Kerr. I don’t think so. I know a little bit about corpo- 
rate management, and the way they get cash to distribute is out of 
profits on transactions which they have had. 

But here is a piece of paper which represents ownership in another 
corporation, acquired by the spending of cash on which it has made 
no profit. It still is in its portfolio; its value is unchanged; but 
because of the decision of the court it must pass it out to a shareholder, 
rather than keep it, and the shareholder receives it, which means that 
his ownership in the corporation from which he receives it has to be 
reduced in value by that extent. 

Mr. Liannsay. Perhaps I can make my point more clearly in the 
context of a voluntary transaction of this character. 

If the corporation purchased 3314 percent, or whatever it was, of 
X company, and distributed out that stock to its shareholders, it is 
somewhat the same as if it distributed the cash out of earnings and 
profits to permit the shareholders to buy X company. 

Senator Kerr. To go a little further in the assumption, that the 
parent corporation didn’t have that much profit, didn’t have that 
much earnings in its surplus account. 
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Mr. Linpsay. If it didn’t have sufficient earnings and profits to 
cover the dividend, then the dividend wouldn’t be taxed as a dividend. 
If there were no earnings and profits in the corporation, current or 
accumulated, it could distribute property without tax. 

Senator Kerr. You think there would be a difference between the 
two situations, that is, the one that we are talking about and the one 
that is real here? 

Mr. Linpsay. Well, the only difference that I see between the situa- 
tion you are talking about under the Frear bill and the case you have 
cited me is that the magnitude of the transaction is different. 

Senator Kerr. The Supreme Court is not responsible for that. 

Mr. Linpsay. No, no. Secondly, the timing is different. You are 
talking about a rather recent acquisition rather than an old acquisition. 

Senator Kerr. Let’s say it was an old acquisition; say that the acqui- 
sition was of equal time. 

Mr. Linpsay. Well, I would see no difference, then. In each case 
you are talking about the acquisition of stock which the court requires 
you to distribute; right ? 

Senator Kerr. Yes. 

Mr. Linpsay. It is the same kind of a problem exactly. 

Senator Kerr. I take it that your position is that this is a problem 
that the Congress should attempt to solve by appropriate and equitable 
legislation. 

Mr. Lrnpsay. Yes, in view of the position taken by the Department 
of Justice that some legislation is necessary to facilitate antitrust 
enforcement. 

Senator Kerr. Let’s say that then we act on that suggestion or rec- 
ommendation, and prepare and pass legislation which would permit 
treatment of an item received on a capital gains basis. 

Would you feel that that should be optional to the stockholder as 
to whether he treats it as a dividend or a partial liquidation? The 
thing you have in mind is the corporate stockholder on the one hand, 
and the individual stockholder on the other. 

Mr. Linpsay. I think if it were to be treated as a partial liquidation 
it would be treated consistently as a partial liquidation for all stock- 
holders, corporate and individual alike. 

Senator Kerr. In other words, you think in order to relieve an indi- 
vidual stockholder of a harsh and unjust penalty, that you should 
place it on the corporate shareholders ? 

Mr. Liypsay. I think it would be, bearing in mind that the legisla- 
tion would be designed for similar problems, many problems, not just 
one particular case, although there is only one case that I know of 
now on the horizon. We ought to consider a consistent rule across 
the board, and not one that we will pick only if it helps the corporate 
shareholder. 

Senator Kerr. You are not ina rule that will help a corporate share- 
holder. The purpose of my question was to see-—— 

Mr. Linpsay. I understand, sir. 

Senator Kerr. Was to see it if it were not appropriate to consider 
providing relief to the taxpayer who is about to suffer a harsh penalty 
without at the same time imposing a similar harsh penalty upon a 
shareholder who under the present law is not about to receive it. 

Mr. Linpsay. I don’t think an election would be appropriate. 
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Senator Kerr. Then the result of that position is that, is it not a 
fact, that you have expressed a willingness to relieve the shareholder 
who is an individual of a harsh penalty which would be imposed upon 
him involuntarily by a decision of the court, but that you would not 
be willing for that relief to be given unless a proportionately 
harsh penalty were inflicted at the same time upon another who, 
in the operation under the law as it now exists, would not have the 
penalty if the Justice Department recommendation was carried out! 

Mr. Linpsay. If the Justice Department recommendation is carried 
out, the shares attributable to Christiana and Delaware would have 
to be sold anyway, by the trustee, for the accounts of Christiana and 
Delaware, so that even if they start off with a light dividend tax, 
they are going to have to wind up paying the capital gains tax anyway. 

Now, it is true that the combination of the dividend tax such as 
it is, and the capital gains tax, would be a little less, but not appre- 

ciably less than the partial liquidation treatment which would tax 
the corporatate: shareholders and the individual shareholders alike 
on a capital gain basis depending on the cost of their investment, 
of course, at the time of the distribution. 

Senator Kerr. Can an individual at this time elect to treat capital 
gain income either as capital gain or ordinary income / 

Mr. Linpsay. Well, he has certain things within his own control. 
If he wants the sale of stock of which he has recently acquired to be 
taxed as ordinary income, all he has to do is sell it within 6 months. 

Senator Kerr. Well, after holding it 10 years, he can still regard 
the income as ordinary income if it is more favorable to him than it 
would be if treated as a capital gain; can he not / 

Mr. Linpsay. No, he cannot. 

Senator Kerr. What is the principle that Congress felt they were 
recognizing when they passed the law taxing only “15 percent of inter- 
corporate dividends? 

Mr. Lrxpsay. Double taxation of corporate profits. 

Senator Kerr. Do you think it is an equitable provision ? 

Mr. Lanpsay. The 15 percent, or rather the 85 percent dividends 
received deduction ? 

Senator Kerr. Yes. 

Mr. Linpsay. Yes; I do. 

Senator Kerr. Do you think that it is not sufficiently equitable to 
let the corporate shareholder continue to have the benefit of it in case 
of an involuntary divestiture here ? 

Mr. Lanpsay. I think that if—looking at the transaction as a whole, 
and our tax structure—this be a partial liquidation, except for the 
fact there is no redemption, then it seems to me that it ought to be 
consistently treated as partial liquidation rather than carving out 
special rules depending on the shareholder. 

Senator Kerr. It is an involuntary liquidation. 

Mr. Lrxpsay. It is involuntary, I grant you that, Senator Kerr. 
Senator Kerr. And under present law, the corporate stockholder, 
by reason of an act of Congress, which the Congress itself thought it 
justifiable, and which you very appropriately told us you thought 
was justifiable, the cor porate t axpayer is in a certain posture as having 

a certain exemption of taxation of certain revenue. 
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Now, do you think that it is equitable to pass an act which would 
take from him a part of that by reason of acts over which he had no 
control, and which he was unable to avoid ? 

Mr. Linpsay. I think you have a real point, Senator Kerr, and I 
would like to think about it. 

Senator Kerr. I appreciate that very much, because it seems to 
me there is some equity there that should produce a reaction. 

Just one moment now, Mr. Lindsay. 

Until we do something, unless we do something, the shareholder in 
Du Pont is actually going to have to pay a tax on the receipt of an 
asset which, in reality, reduces the value of the stock he owned by the 
amount of the asset, doesn’t he ? 

Mr. Linpsay. a 

Senator Kerr. Under the present law a landowner who loses title 
to property under eminent domain proceedings can reinvest his money 
in a similar asset without paying a tax on the profit from the one that 
istaken from him by condemnation, can he not ¢ 

Mr. Linpsay. Yes. 

Senator Kerr. But neither Du Pont nor the shareholder in Du Pont 
could, under existing law, if this recommendation is carried out, 
could they ¢ 

Mr. Lrxpsay. If the recommendation of the Department of Justice 
iscarried out without any change in existing law, you mean ? 

Senator Kerr. Yes. 

Mr. Linpsay. No,they could not. Let me say 

Senator Kerr. While the divestiture under condemnation is not 
something that happens to the individual because he finds himself 
moving from a posture of not being in violation of law along to where 
he is, still it is just as painful to him, is it not? 

Mr. Lrnpsay. Yes, it is. 

Senator Kerr. Thank you very much. 

The Cuairman. Mr. Lindsay, in regard to the Christiana Co.: how 
many Du Pont shares does that company own ¢ 

Mr. Linpsay. Twelve million shares. 

The Cuarrman. Is the Delaware Co. in the same situation as the 
Christiana ? 

Mr. Lrnpsay. One million two hundred. 

The Cuairman. Both of those companies are compelled to dispose 
of the General Motors stock attributable to them ? 

Mr. Linpsay. Under the Justice Department plan, they would be. 

The Cuatrman. You spoke of the Christiana Co. paying a capital 
gains tax. On what basis would they pay the tax? 

Mr. Linpsay. The difference between the cost and the amount 
received. 

The Cuatrman. Thank you. 

Senator Kerr. You mean by that 

Mr. Linpsay. I don’t— 

The Crarmman. On what base would the steck— 

Mr. Linpsay. The stock received by Christiana and Delaware from 
Du Pont would come over at the basis of cost, which is an average 
cost of $2.10. 

Senator Kerr. Their cost would be the same as Du Pont’s now is? 

Mr. Linpsay. In addition to that, Christiana owns some 500,000 
shares of General Motors. I don’t know what the cost is for those. 
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The CuarrMan. I am speaking of the other stock. 

Mr. Linpsay. That aaa be $2.10. 

The Cuarrman. They would pay 15 percent on $2.10? 

Mr. Lixpsay. That is correct. 

The Cuamman. But if they sold that stock, as they are required to 
do, they would pay a capital gains between the-—— 

Mr. Linpsay. $2.10. 

The Cuarrmman. What is it? 

Mr. Lanpsay. $2.10. 

The Carman. And the price that they received for the stock? 

Mr. Linpsay. That is correct. 

The Cuarrman. This would be 25 percent ? 

Mr. Linpsay. Twenty-five percent. 

The Cuainman. If it is actually transferred and they had the option 
to either have it at the current price or the original cost, which is $2.10, 
I should think they would take the original cost. 

Mr. Linpsay. They must take it at cost. 

The CHarrman. But when they are required to sell it there would 
be a 25-percent capital gains tax on the psa between the $2.10 
and the price they received. 

Mr. Linpsay. That is correct. 

The Cuairman. Does that apply to the Delaware Co. also? 

Mr. Linpsay. Yes. 

Senator Witt1ams. Would not the mathematics of that be that they 
would actually pay more tax under the capital gains provision than 
they would be if they took the dividends at the full market value! 

Mr. Lanpsay. They pay more tax under the capital gain than they 
would under the dividend 

Senator Witu1ams. Where it is taken into the Treasury at the $2.09, 
the capital gains computed from the $2 up to $50, the capital gains 
would be larger than it would be if it was taken in ata dividend of $50 
with the 85 percent exclusion ? 

Mr. Linpsay. That is correct; yes, sir. 

Senator Kerr. Let’s say that Christiana received a million shares of 
this stock. They are not permitted to keep it, are they? Don’t they 
have to pass it out to their stockholders? 

Mr. Linpsay. Well, the plan of the Department of Justice would 
have them sell it. Rather, all of the shares, the shares to be distributed 
to Du Pont and the shares to be sold for the account of shareholders of 
Du Pont, are to be deposited with a trustee, and the shares that would 
normally be distributed to Christiana and Delaware are required to be 
sold by the trustee in a 10-year period, if the Department of Justice 
plan is adopted. 

The Cuarrman. Then the proceeds of the sale of that stock would 
go in the treasury of the Christiana Co., of course. 

Mr. Linpsay. Yes. 

The Cuarrman. Isthata private holding company ? 

Mr. Linpsay. I don’t believe Christiana is a personal holding com- 
pany ; Delaware may very well be. 

The Cuairman. Would they be forced to pay out this cash on hand 
in dividends? 

Mr. Linpsay. No; other than the usual requirements of accumula- 
tions beyond the reasonable needs of business. 
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The Cuairman. Are there any further questions? 

(No response. ) 

The Cuarrman. Mr. Lindsay, we thank you very much. 

Mr. Lanpsay. Thank you, Mr. Chairman. 

(The following letter was subsequently submitted by Mr. Lindsay 
amplifying his remarks on whether legislation modifying the tax 
consequences of proposed distributions by Du Pont or General Motors 
stock would be considered “retroactive” if enacted after the entry of a 
final decree ordering the distribution :) 


OrFrice OF THE SECRETARY OF THE TREASURY, 
Washington, June 4, 1959. 
Hon. Harry F. Byrrp, 
Chairman, Committee on Finance, U.8. Senate, Washington, D.C. 


My Dear Senator Byrp: This is in response to your request for amplification 
of my remarks concerning a problem raised at the public hearing before your 
committee on S. 200. The question raised at the hearing on May 26, 1959, was 
whether legislation modifying the tax consequences of proposed distributions by 
Du Pont of General Motors stock would be considered “retroactive” if enacted 
after the entry of a final decree ordering the distribution of such stock. 

As I indicated in my testimony before your committee, such legislation would 
not be considered retroactive by the Treasury if it were limited to distributions 
occurring after the date of enactment of the legislation. S. 200 by its terms 
applies to “distributions of divested stock * * * made after June 1, 1958.” The 
date should be the date of enactment or possibly December 31, 1958, but the bill 
properly looks to the date of distribution rather than the date of the court 
decree. Generally, the Federal income tax is imposed upon the basis of an annual 
accounting period and the law in effect at the time an amount is realized by the 
taxpayer is the law which determines the taxability and classification of such 
amount as income. Since the proposed distributions would not result in the real- 
ization of income by shareholders of Du Pont until the date of distribution, a 
legislative modification of the tax classification of such distributions prior to 
the date of distribution would be prospective legislation. 

In many instances, the Internal Revenue Code has been modified prospectively 
to affect the tax classification of amounts to be received in the future resulting 
from transactions which have occurred in the past. For example, section 72 of 
the Internal Revenue Code of 1954 enacted a new, and substantially different, 
system of rules for taxing amounts received by annuities. This amendment was 
made applicable to amounts received after the effective date with respect to an- 
nuity contracts previously purchased. There are many similar instances too 
humerous to mention. 

Recently, the Senate passed a new life insurance bill which is, under the 
circumstances, properly applicable to 1958. Under the new bill, life insurance 
companies would be subject to tax on income accrued after the effective date, 
notwithstanding the fact that the companies were organized and made long- 
term commitments before the effective date. 

In conclusion, the Treasury Department would not regard the legislation under 
consideration as being retroactive if it were enacted before distributions are 
made, notwithstanding the fact that the court decree may have been entered 
prior to the enactment of such legislation. 

Sincerely yours, 
Davip A, LINDSAY, 
Assistant to the Secretary. 


The Cuarrman. The next witness is Mr. Crawford H. Greenewalt, 
the president of Du Pont. 
Mr. Greenewalt, will you proceed, sir? 


STATEMENT OF CRAWFORD H. GREENEWALT, PRESIDENT, 
E. I. du PONT de NEMOURS & CO. 


Mr. Greenewatt. Thank you, Mr. Chairman. ; j 
Mr. Chairman, I have a statement which I would like to read, if 
you have no objection. 
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The CuarrmMan. Proceed, sir. 

Mr. Greenewatt. Mr. Chairman and gentlemen, I am very grate- 
ful for this opportunity to appear before the Finance Committee, I 
am not here because I have any qualifications as a tax expert, nor be- 
cause the bill under consideration would have any direct bearing on 
the Du Pont Co. as a manufacturer of chemical products. I am here 
because due to a Supreme Court decision a conflict. between antitrust 
policy and tax policy has created a harsh and inequitable situation af- 
fecting many thousands of people guilty of no wrong, a situation that 
can, and I believe should, be cured by legislation. 

In the immediate case, some 251,000 beneficial holders of Du Pont 
common stock, on whose behalf I am appearing before you, are af- 
fected. But the holding of the Supreme Court, giving a new inter- 
pores of section 7 of the Clayton Act, poses a clear threat to 

iterally millions of stockholders of other corporations, corporations 
that have acquired stock of other companies and that may at some 
future time find themselves in the same position as does Du Pont to- 
day. Thus we are confronted with a question potentially affecting a 
very broad segment of the population. 

The Department of Justice has proposed that the Du Pont Co. be 
compelled to divest itself of its 63 million shares of stock in General 
Motors Corp. Indeed, the Department of Justice, in a brief filed 
on April 30 with the U.S. District Court in Chicago, has urged that, 
as a matter of law, divestiture is the only remedy available to the court. 

The Department of Justice proposed that the General Motors stock 
be distributed pro rata over a 10-year period to all holders of Du Pont 
common stock. However, shares allocable to certain stockholders 
(Christiana Securities Co., Delaware Realty & Investment Co., and 
the stockholders of Delaware Realty), which represent about one-third 
of the total, would be sold for their account by a trustee over a 10- 
year period. 

It should be recognized at the outset that this proposal involves no 
tax on the Du Pont Co., and S. 200 would have no application to the 
company, per se. 

The Commissioner of Internal Revenue has ruled that shares dis- 
tributed under this proposal would be taxable to Du Pont stockholders 
as ordinary income. 

The Supreme Court’s 4-2 opinion made no mention of divestiture— 

it simply called for “equitable relief” to end a relationship between 
Du Pont and General Motors which, the Court concluded, created a 
“reasonable probability” that Du Pont might at some time in the 
future monopolize General Motors’ purchases of paints and fabries. 
Not only did the Court find no wrongdoing on the part of the stock- 
holders, but it stated explicity : 
* * * that all concerned in high executive posts in both companies acted honor- 
ably and fairly, each in the honest conviction that his actions were in the best 
interests of his own company and without any design to overreach anyone, includ- 
ing Du Pont’s competitors * * * 

So we have a situation where there is no finding of monopoly, 
intent to monopolize, restraint of trade, or conspiracy, and where there 
is a positive statement by the Supreme Court that the company’s 
executives acted “honorably and fairly.” By no possible stretch of 
the imagination could any wrongdoing be attributed to the company’s 
stockholders under these circumstances. The stockholders are inno- 





ORDERS ENFORCING ANTITRUST LAWS 299 


cent, but may, in the absence of remedial legislation, become innocent 
victims. 

This, then, is the basic inequity—that innocent stockholders should 
be taxed under compulsion of a judgment for which they were in no 
way responsible. 

This is not just a small number of stockholders, but more than 
251,000 beneficial owners of common stock in the Du Pont Co. who 
are situated in every State in the Union, and who include some 50,000 
Du Pont employees. Besides individuals and corporations, they in- 
clude educational institutions, trustees, labor unions, charitable organ- 
izations, fraternal organizations, and insurance companies. 

The taxation which would be inflicted upon them would be severe. 
In addition, there would be other severe financial consequences. Many 
Du Pont stockholders would have to sell all or part of the General 
Motors shares distributed to them to pay their taxes. Others would 
find it advantageous to sell their Du Pont stock to avoid receiving the 
distribution. This would introduce an additional penalty in erosion 
of market values of both stocks. 

This is a complicated matter which I shall not attempt to go into in 
detail, as others are scheduled to testify before your committee on this 
subject. But the point I wish to make is that it has been estimated 
by competent financial authorities that a drop in market value of 
both General Motors and Du Pont would be in the range of 25 percent. 

For the individual stockholder, the taxable income would be the 
full market value of the General Motors stock at the time of distribu- 
tion, and the amount of tax would depend on the particular tax 
bracket of each stockholder, ranging from 20 to 91 percent, less 4 
percent dividend received credit. At current market price of about 
$50 a share, this means that an individual stockholder in the lowest 
bracket would be taxed $8 on each General Motors share received. 
An individual in the highest bracket would pay $43.50 for each share 
received. It should be noted that the tax computation does not take 

into account the price at which the individual purchased his shares. 

Under the present law, this aggregate tax burden on individual Du 
Pont stockholders would be very great. In a survey of Du Pont 
stockholders, Dr. Benjamin Tepping, of National Analysts, Inc., of 
Philadelphia, found that there are 251,774 individual beneficial owners 
of Du Pont common stock. Based on his survey, Dr. Tepping esti- 
mated that 231,183 of these individuals would be liable, over the 10- 
year period, for taxes totaling $778,050,000 to $1,016,030,000, assuming 
a market price range of $39.20 to $50.81 for General Motors stock. 

To show what these figures mean to the individual, Du Pont called 
17 individual stockholders as witnesses in the recent district court 
hearings. These witnesses, in the main, were selected from the many 
stockholders who wrote to the company to complain of the inequity 
of the Department of Justice proposal and to ask what they as ind1- 
viduals could do about it. They were in varying tax brackets, and 
held amounts of Du Pont stock ranging from 15 to 1,000 shares. Some 
said that if the Department of Justice plan were to be adopted, they 

would dispose of their Du Pont shares to avoid liability for taxes on 
General Motors shares received in a distribution. Others said they 
would be forced to sell at least part of the General Motors shares re- 
ceived in order to raise cash to pay the taxes that would be due on 
them. Others would hold both their Du Pont and General Motors 
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stocks and dig into other assets to pay the taxes. Still others were 
undecided as to what course to take. But all were disturbed by the 
very real problem that would arise under the present tax law in the 
event of a forced distribution of General Motors shares. 

I should like at this time to offer the testimony of these stockholders 
as exhibit A to accompany my statement. Their testimony is brief; 
their problems are typical of those that a distribution under the present 
tax laws would bring to 251,000 individuals scattered through every 
State in the Union. 

The Cuarmman. Without objection, the insertion will be made. 

Senator Kerr. Mr. Chairman, may I make a suggestion off the 
record ? 

( Discussion off the record. ) 

The Cuamman. Without objection, it will be filed with the record. 

(Exhibit A referred to will be found in the files of the committee.) 

Mr. Greenewatr. There is a further difficulty in the application 
of the tax law to the present case: its effect on the stockholders is not 
atall uniform. While this very heavy burden, which I have described, 
would be laid upon the individual shareholders, a tax-exempt organi- 
zation such asa university or charitable institution would pay no direct 
tax at all, but would be hurt through the depressant effect upon values. 
For corporate stockholders, the taxable income would be measured 
by the cost of the General Motors stock to Du Pont which is substan- 
tially less than its current market value, and would be subject only 
to the intercorporate dividend tax. 

While S. 200 would remove the inequity of an income tax on a com- 
pulsory distribution, it would not otherwise put the stockholder in a 
more favorable tax position than he is in today. 

Under S. 200, no stockholder would be any better off financially. 
The 251,000 beneficial stockholders of Du Pont, including more than 
half of our 83,000 employees who work in 28 States, would merely 
have two pieces of paper instead of one representing the identical 
value. They would still be subject to capital gains tax when, like other 
citizens, they cashed in their stock certificates. They merely would not 
be subject to tax penalty so that antitrust policy could be carried 
out. 

The Cuarrman. Mr. Greenewalt, how would the capital gains tax be 
figured ? 

Mr. Greenewatt. There is an exhibit which I am going to refer to 
in a moment, sir, which gives that calculation. 

They would be required, in event of a distribution, to allocate the 
cost of their Du Pont stock between the Du Pont and the General 
Motors stock. Thereafter, when they sold either stock, they would pay 
a tax on any gain measured from the cost allocated to the stock. This 
is explained in detail in exhibit B which I would like to file at this 
point with the committee, one sheet, sir. 

The Cuarrman. Without objection, the insertion will be made. 

(Exhibit B referred to is as follows :) 


Exurit B 


Assume Mr. A purchased 10 shares of Du Pont common some years ago for 
$100 a share, or a total of $1,000. He receives in the distribution approximately 
14 shares of General Motors stock. Immediately after the distribution, his Du 
Pont stock is worth $1,750 and his General Motors stock is worth $750. 
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The $1,000 cost basis would be divided between the Du Pont stock and the 
General Motors stock in the ratio of $750 to $1,750—or 30 percent to the General 
Motors, and 70 percent to the Du Pont. Thirty percent of $1,000, or $300, be- 
comes the cost basis of the General Motors stock, or approximately $21.50 per 
share. Seventy percent of $1,000, or $700, becomes the cost basis of the Du 
Pont stock, or $70 per share. 


Any sale of the General Motors stock at a price in excess of $21.50 per share, 
or of the Du Pont stock at a price in excess of $70 a share, will produce a taxa- 
ble gain to the extent of the excess. Thus, if both the General Motors stock 
and the Du Pont stock were sold at one time, the taxable gain would be the same 
as it would have been if, in the absence of the distribution of General Motors 
stock, the Du Pont stock were sold at such time. 

Mr. GreENEwALtT. Under present law the stockholder cannot, except 
by death, escape the obligation to pay a capital gains tax. Under 
present law, however, he 1s free to meet that tax at such time and in 
such circumstances as suit his convenience. It is wholly inequitable 
to compel him, an innocent person, to pay this tax at a given time and 
ina given way. 

The irony of the situation, it seems to me, is that the case runs 
against the Du Pont Co., yet the penalties would run not against the 
company, but against its stockholders. The company’s operations 
would be unaffected by the decree. Historically, Du Pont has dis- 
tributed the entire amount of dividends received from General Motors 
to its stockholders, less the intercorporate dividend tax. Dividends 
from the General Motors investment have not been used in the Du Pont 
Co.’s chemical] business, so a diverstiture would not affect the company’s 
operations or its future expansion. 

Divestiture under the present tax laws would, as I have indicated, 
have serious consequences for Du Pont stockholders, who under no 
theory can be regarded as law violators. The Clayton Act is not 
punitive, but remedial, and there is no finding in the record of any 
monopoly or intent to monopolize, restraint of trade, or conspiracy. 
The Du Pont Co.’s investment in General Motors has been a matter 
of public record since its inception. The Federal Trade Commission 
and the Department of Justice made studies of the investment in 
1927, but as a result of these studies neither agency made any criticism 
of Du Pont’s interest in General Motors, no order was entered, and no 
suit was filed. While Du Pont made its initial investment in General 
Motors in 1917, there was no reason for any purchaser of Du Pont 
stock to suppose that the Clayton Act might be applicable to this 
aagstion ie the Supreme Court made its ruling 40 years later. 

do not understand anyone seriously to dispute the fact that the 
Supreme Court made new law in its decision. The Supreme Court 
decision calls for “equitable relief” so far as the company is concerned; 
but it doesn’t call for a pound of flesh from the stockholders. 

To sum up, the problem here is one of equity to American citizens. 
The Du Pont Co. dian not ask for legislation to permit it to distribute 
its General Motors stock to its stockholders. In fact, we are vigor- 
ously opposing this action inthecourts. The distribution is demanded 
by the Phcertmeet of Justice as a result of the Supreme Court’s new 
interpretation of section 7 of the Clayton Act. If it is in the public 
interest to require divestiture in this case, and in many others which 
now may be brought, it is equally in the public interest to protect the 
rights of the innocent seoul who are involved. Only the Congress 
has power to correct the tax laws when inequities become apparent. 
The courts cannot do it. 

41 866—59——_20 











302 ORDERS ENFORCING ANTITRUST LAWS 


This bill is aimed at the simple and very important objective of 
oreventing injustice. It is aimed at preventing the fundamental 
Injustice of punishing citizens who are innocent of any wrongdoings, 
by compelling them to take actions which subject them to taxes they 
would not otherwise be called upon to pay, and which other citizens 
are not required to pay. 

There are ample precedents for this type of legislation, and_they 
will be reviewed for you by witnesses better qualified than I to do so. 
For myself, let me close by saying that I can imagine no more worthy 
endeavor by the Congress of the United States than to protect head 

‘an citizens against unfair and unjust treatment. 

I believe S. 200 will accomplish this, and in simple justice, I com- 
mend it to you for your consideration. 

Senator Frear. Mr. Chairman, you asked a question of the presi- 
dent of the Du Pont Co., and exhibit B, I think, shows that. 

The Cuatrman. It has been made a part of the record. 

Are there any questions / 

Senator Kerr. Yes. 

Mr. Greenewalt, you say: 

The stockholders are innocent, but may, in the absence of remedial legislation, 
become innocent victims. 

Is it a fact that the penalty imposed upon them would be just as 
severe as though they had with deliberate and premeditated intent 
got themselves into the posture of having themselves violate the anti- 
trust law ? 

Mr. GreENewat. That is correct, sir. 

Senator Kerr. So that if not for the first time in history, certainly 
in a situation which would be about as dramatic as any that you could 
think of, they would be required to suffer a penalty though entirely 
innocent and committed by the Supreme Court as being perfectly 
honorable and fair ? 

Mr. Greenewatt. That is correct. 

Senator Kerr. As thought they had deliberately entered into : 
consipracy and been found ‘guilty of the violation of the law? 

Mr. GreeNewat. That is correct. 

The Supreme Court declared that the executives of both companies 
acted honorably and fairly. 

Senator Kerr. They are the representatives of the stockholders. 

Mr. Greenewatt. The only way in which you can blame stock- 
holders in any action is that they did elect representatives that broke 
a law. In this case, since the executives broke no law and were inno- 
cent themselves, the stockholders must of necessity be so. 

Senator Kerr. That is all. 

The Cuarrman. Are there any further questions ? 

Mr. Frear. May I just ask one thing?) What is the program, Sen- 
ator? 

The Cnamrman. The committee will meet tomorrow morning at 10 
o'clock, and the first witness will be a representative of the Justice 
Department. 

Mr. Frear. Could I ask through the courtesy of the chairman that 
the president of the Du Pont Co. remain? There were two or three 
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members of the committee, Mr. Chairman, who wanted to question Mr. 
Greenewalt. Would it be possible that he may be called later? 

The CuatrMan. Do you mean tomorrow ? 

Mr. Frear. Yes. 

Mr. GrEENEWALT. I will be very glad to, sir. 

The Cuairman. At this point the Chair offers for the record a 
statement by Mr. G. Keith Funston, president of the New York Stock 
Exchange, who is unable to be here today. 

(The statement of Mr. Funston follows :) 


STATEMENT PRESENTED TO THE SENATE FINANCE COM MITTEE BY G. KEITH FUNSTON, 
PRESIDENT OF THE NEW YorRK STocK EXCHANGE, IN CONNECTION WITH 8. 200 


I am sorry that a prior commitment has necessitated my being out of the 
country at the time of your hearing on 8. 200. I had hoped to express in person 
my strong conviction that this is sound legislation which should receive your 
favorable consideration, 

The purpose of 8S. 200 is to protect investors from unjust taxation when they 
are compelled to take possession of stock as a result of a court or commission 
antitrust order of divestiture. The bill would not provide a tax exemption, 
or any sort of preferential treatment, since the stockholder would have to pay 
a tax on his actual capital gain when he sold the stock. 

The Internal Revenue Service has ruled, in connection with the Du Pont-Gen- 
eral Motors antitrust proceeding, that Du Pont stockholders would have to pay 
ordinary income taxes—at rates ranging from 20 to 87 percent—on the value 
of any General Motors stock distributed to them. This would saddle thousands 
of investors with an inequitable tax burden in a situation beyond their control. 
The purpose of 8S. 200 is to forestall this unjust tax penalty, not only in the Du 
Pont-General Motors situation, but in any similar cases in the future. My main 
concern is that these investors should be treated fairly. Congress should do 
everything it can to encourage a broad base of corporate ownership in this 
country. The success of that policy could be undermined if investors were 
not assured of fair and equal tax treatment. 

Congress has made it clear, in other legislation, that the tax on a distribution 
of stock required by law is to be postponed until the recipient sells the stock. 
The policy was first established in 1938 with respect to stock distributions re- 
quired by the Securities and Exchange Commission under the Public Utility 
Holding Company Act. Congress has insisted on the same treatment when in- 
voluntary distributions of stock by banks and radio stations are required under 
the Bank Holding Company Act and the Federal Communication Commission 
Act. 

There is no essential difference between these situations and a compulsory 
distribution of stock through an antitrust decree. The problem arises simply 
because the judiciary has power, under the antitrust laws, to order a corpora- 
tion to distribute the stock of another corporation to its own stockholders, but 
does not have power to grant the tax relief which Congress has insisted upon 
in similar cases. The obvious remedy is for Congress, through passage of S. 200, 
to apply the same principle of taxation to this situation as it has applied to 
others. 

The Du Pont-General Motors proceeding provides a dramatic example of 
an inequity 8S. 200 would prevent. Each of nearly 200,000 Du Pont stockholders 
is now a part owner of the assets of the Du Pont Co., including the company’s 
holding of General Motors stock. If the distribution of the General Motors stock 
s required, each Du Pont stockholder will have two certificates—one represent- 
ing Du Pont shares, and one for his allocable share of General Motors stock. 
These two certificates would represent exactly the same ownership as the single 
certificate for Du Pont stock he now owns. It would be patently unjust to impose 
. tax penalty on the stockholder simply because he is compelled, as a result of 
an antitrust proceeding beyond his control, to take direct possession of property 
he already owns indirectly. 

The Du Pont stockholders will not receive tax income which should be made 
subject to an income tax. Indeed, if there is a court-directed distribution of 
General Motors stock, a downward adjustment in the price of Du Pont stock 
must follow. There will be no gain to Du Pont stockholders to justify a tax. 
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When a stockholder sells either the General Motors or the Du Pont stock, he 
will realize a gain, or suffer a loss, on his original investment. If the stock- 
holder is to be treated fairly, Congress should make it clear through 8. 200 that 
there will be no tax obligation until the stockholder actually realizes a gain 
on his investment. A contrary result would discriminate against a particular 
group of investors. 

In 1954, the Du Pont Co. had 133,997 common stockholders. By early 1959, 
the number had increased by 45 percent to a total of 194,348—a number exceeded 
by only 8 U.S. corporations. This represents a large group of stockholders 
and an impressive broadening of corporate ownership, by any standard. An 
unfair and widely publicized tax discrimination against this group of investors 
would make more difficult our task of encouraging investments in sound common 
stocks. It is also pertinent that a sizable number of these stockholders, in 
order to pay the tax, might be forced to sell the General Motors stock they 
received. To the extent that such tax sales depressed the market value of 
General Motors stock, there would be an entirely unwarranted injury to the 
more than 700,000 holders of General Motors stock. 

It is important to note that there is a wide interest in both Du Pont and 
General Motors stock on the part of investors who are in modest circumstances, 
This can be illustrated by the fact that General Motors is the most popular 
stock, and Du Pont is the 24th most popular stock, in the monthly investment 
plan. In presenting this plan, our member firms have encouraged small in- 
vestors who have provided for contingencies to put their extra funds to work 
by investing in sound common stocks. Thousands of individuals in modest cir- 
cumstances are putting aside small amounts on a regular basis to purchase the 
securities of their choice. They are in effect buying stocks by the dollars’ worth. 
These are investors—not speculators—who are purchasing an interest in 
American business because they have faith that as the Nation continues to 
grow there will be rewards in which they can share. The fact that the Du Pont 
and General Motors stocks rank so high on the monthly investment plan list is 
clear evidence that these new investors consider them to be prudent investments. 
In my judgment, it would be a serious mistake for Congress to ignore a tax 
situation, arising out of a technical defect in the law, which would put dis- 
criminatory burdens on these people. 

For these reasons, I am convinced that 8. 200 is distinctly in the public interest. 
It would prevent an unfair tax and, at the same time, eliminate a potential 
obstacle which would tend to discourage many people from becoming share- 
owners—a result which would be to their own and their country’s disadvantage. 


Senator Frear. Mr. Chairman, with your permission, I submit for 
insertion in the record a letter from the Honorable Edward H. Levi, 
dean of the Law School of the University of Chicago. 

The CuarrmaNn. It will be made a part of the record. 

(The statement of Dean Levi follows :) 


THe UNIVERSITY OF CHICAGO, 
Tue Law ScHoor, 
Chicago, Ill., May 25, 1959. 
Hon. J. ALLEN FREAR, Jr., 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR FREAR: You have asked me for the expression of my views on 
8. 200 which provides that for Federal tax purposes no gain or loss shall be 
recognized to stockholders because of receipt of divested stock when this distri- 
bution is pursuant to a proper order of a court, commission, or board in the 
enforcement of the Sherman or Clayton Act. In its present form S. 200 requires 
that the order of the court, commission, or board recite that “such divestment 
is necessary or appropriate to effectuate the policies of the Sherman Act or 
the Clayton Act, or both,” and also recite “that nonrecognition of gain pursuant 
to section 1111 of the Internal Revenue Code of 1954 is required to reach an 
equitable Judgment, decree, or order in such suit or proceeding.” 

In my view S. 200 adopts the correct principle of law and is in harmony with 
the spirit of the antitrust laws. The adoption of this correction in the Federal 
tax laws will help in the enforcement of antitrust policies. The same principle 
has been adopted in other similar areas of law such as the Public Utility Holding 
Company Act, the Bank Holding Company Act, distributions required by the 
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Federal Communications Commission, and in connection with reorganizations 
under the Bankruptcy Act. There seems to be no adequate reason why it should 
not be adopted for required antitrust divestitures. 

Under the present tax law, where there is enforced divestiture, stockholders are 
in effect subjected to unintended and capricious penalties which are irrelevant 
both to the purposes of the tax law and the requirements of the antitrust laws. 
Even if the antitrust laws were supposed to be punitive, no one would select such 
penalties as appropriate. The penalties are unrelated to the amount of restraint 
of trade which may have been achieved. They are uneven, depending on factors 
which have nothing to do with antitrust. They fall on the wrong people. But 
the enforcement of appropriate antitrust relief is not supposed to be punitive. 
The wisdom of this principle is made all the clearer when relief is granted, as 
under section 7 of the Clayton Act, not because a monopoly has been created or 
because an acquisition actually has lessened competition; but rather because 
these consequences might occur in the future because this “may be” the effect. 
The hope of successful antitrust enforcement is that it will be accepted not as 
punitive but as good for American enterprise. A good case can be made out that 
where divestiture has taken place in the past, it has in fact been good for all, 
including the stockholders of the companies involved. Under the present tax 
situation, this would not be true. 

Courts have been reluctant for understandable reasons to require divestiture. 
At best divestiture is an adventure into the unknown with uncertain conse- 
quences with respect to efficiency in many cases. It is an extreme step and the 
present unintended tax situation will make courts and interested parties less 
likely to take the step even when it is necessary to restore an industry to a posi- 
tion in harmony with the antitrust laws. In my judgment, the principle 
embodied in S. 200 should be adopted to make divestiture possible where needed. 

Sincerely, 


Epwarp H. Levt. 


The Cyatrman. Dean Eugene V. Rostow, Law School, Yale Uni- 
versity, who had planned to testify, is unable to appear but has sub- 
mitted his views on the bill in letter form. His letter will be incor- 
porated in the record. 

(The letter from Dean Rostow follows: 


Yate Unriversiry Law ScHoo., 


New Haven, Conn., May 26, 1959. 
Hon. Harry F. Byrn, 


Chairman of the Senate Finance Committee, 
U.S. Senate, Washington, D.C. 


My Dear Senator Byrn: I received a telegram from Mrs. Springer, the chief 
clerk of the Committee on Finance relative to testifying on S. 200, the Frear bill. 
Being unable to appear in Washington this week, I ask permission to send a 
written statement instead. This is the letter referred to in my telegram of May 


25. 


I favor the principle of S. 200 as an important forward step in antitrust pol- 
icy. It should materially strengthen antitrust enforcement programs, by weak- 
ening the present conspicuous resistance to degrees of divorcement or divesti- 
ture; that is, to decrees which really bust trusts. I am by no means an expert 
on tax legislation, and express no opinion on the congruity of S. 200 with the 
main body of the tax law. Nor have I made the detailed studies of the record 
which would be necessary before reaching a conclusion as to the fairness and 
equity of the bill as it would affect the litigants in United States v. E. I. du Pont 
de Nemours & Co. Doubtless the bill could be improved by amendment; there 
are very few bills of which this observation could not be made. But I shall con- 
fine this brief comment to the broad purpose of the bill, the nonrecognition of 
gain or loss upon certain distributions of stock made pursuant to orders enforc- 
ing the antitrust laws, and not here examine the several alternative procedures 
through which this end might be sought. 

In the perspective of the antitrust laws, the idea of S. 200 seems very similar 
to that of the corresponding provisions applicable to the Bank Holding Com- 
pany Act of 1956, and the Public Utility Holding Company Act of 1956, and the 
Public Utility Holding Company Act of 1935. With regard to the policy of the 
Frear bill, the reasoning of Mr. Justice Douglas seems persuasive, in the presen- 
tation he made before this committee in 1938, when he was Chairman of the 
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Securities and Exchange Commission. At that time he was urging Congress 
to provide for the nonrecognition of gains or losses on compulsory distributions 
of stock under the Public Utility Holding Company Act. He regarded the bill 
as one to remove a tax barrier impeding the Commission’s enforcement program, 
and: a fair measure under the circumstances, taking into account the various 
interests involved. 

Distinctions can be drawn between antitrust decrees and enforcement orders 
under the Bank and the Public Utility Holding Company Acts, and between anti- 
trust decrees and other proceedings in which the principle of nonrecognition is 
accepted. In general, such distinctions turn on the theme of retroactivity; on 
the thought, that is, that the Holding Company Acts, and like statutes, made 
conduct illegal only prospectively, whereas antitrust violations are illegal from 
the time of their consummation. But such differences are not important for 
present purposes. Nonrecognition was provided in the past for the gains and 
losses in certain compulsory distributions not because the parties were (or 
were not) innocent of wrongdoing in those instances, but because the reali- 
zation in such situations was not voluntary. From this point of view, the cases 
are the same. Furthermore, it would be impossible, as a practical matter, to 
distinguish antitrust decisions which make new law from those which could be 
deemed to apply settled law. Such distinctions have no meaning in the tradi- 
tion of common law adjudication. 

More affirmatively, I should hope that the policy of the tax laws would be at 
least neutral in the antitrust field. The tax laws, I’m sure we agree, should 
not be an independent force, distorting the impact on economic decisions of the 
business motives which lead firms to grow or to divide, in their quest for lower 
costs. Surely the tax laws should not encourage concentration, and discourage 
or even penalize deconcentration, especially when deconcentration is required 
by a court or Commission order. 

It doesn’t take much thought to conjure up ways in which the policy of 8S. 200 
could be abused. But this objection applies to any reform, and especially to any 
tax reform. It should not be considered to paralyze prudent and well-consid- 
ered action, otherwise desirable. 

It may be deemed a paradox that a change favoring the antitrust remedy of 
divestiture should be occasioned in part by the circumstances of the Du Pont 
case. The paradox disappears when viewed in the light of history. Like many 
other basic American corporations, Du Pont responded constructively and crea- 
tively to an early antitrust decree of divorcement. Its development as a great 
modern chemical company was stimulated in part by the litigation of 1911, and 
its settlement in 1912. 

Yours faithfully, 


EvGENE V. Rostow. 
The Cuatmrman. We will be in recess until tomorrow morning at 
10 o’clock. 
(Whereupon, at 1 p.m., the committee recessed to reconvene at 
10:15 a.m., Wednesday, May 27, 1959.) 
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DISTRIBUTIONS PURSUANT TO ORDERS ENFORCING 
THE ANTITRUST LAWS 


WEDNESDAY, MAY 27, 1959 


U.S. Senate, 
CoMMITTEE ON FINANCE, 
Washington, D.C. 

The committee met, pursuant to recess, at 10:15 a.m., in room 2221, 
New Senate Office Building, Senator Harry Flood Byrd (chairman) 
presiding. 

Present: Senators Byrd, Kerr, Frear, Anderson, Gore, Talmadge, 
Hartke, Williams, Carlson, Bennett, and Cotton. 

Also present : Elizabeth B. Springer, chief clerk and Colin F. Stam, 
chief of staff, Joint Committee on Internal Revenue Taxation. 

The Cuairman. At the request of Representative Robert W. Hemp- 
hill, of the Fifth Congressional District of the State of South Caro- 
lina, I am inserting in the record a statement by Mr. J. R. McComb, 
of Camden, S.C. C ongressman Hemphill stated that a number of 
other interested citizens had contacted him also and he hoped the 
committee will give every consideration to the views expressed in 
the supporting sta itement of Mr. McComb. 

(The statement referred to follows :) 


STATEMENT OF J. R. McComsp, CAMDEN, S.C. 


Gentlemen, I am here today at the invitation of Mr. Robert W. Hemphill, 
my representative from the Fifth Congressional District of the State of South 
Carolina. I am here as a private taxpaying citizen and as a small stockholder 
of the Du Pont Co. I might as well state now that I have worked for the 
Du Pont Co. for 29 years but my status as an employee has nothing to do with 
my presence here today. I am here to urge your favorable support of Senate 
bill No. 200, which if passed, would give tax relief to persons receiving stock 
on an antitrust divesture decree. Or, as I understand it, a person would not 
be forced to pay income taxes on capital investment until he is ready to sell it. 

In my personal case most of my lifesavings is invested in Du Pont stock. 
Some of which I have acquired by purchase, some as part of my salary. I have 
considered the stock a good investment for my retirement. I knew the com- 
pany was well managed and growing. I knew that by owning the Du Pont stock 
I also owned some General Motors but I never believed that my Government 
would by focing the distribution of Du Pont’s General Motors holdings force 
me to pay income tax on what already belonged to me. I hope that in your 
consideration of this legislation you will give adequate thought to its eventual 
effect on the individual stockholders of all corporations. 

For example, each share of Du Pont stock represents 1.38 shares of General 
Motors. At the current market value of $50 per share for General Motors this 
means that $50 times 1.38 or $69 would be taxable as dividend income. In the 
State of South Carolina a person in the 30 percent Federal income bracket will 
have to pay an additional 7 percent State income tax; 0.37 times $69 equals 
$25.53 for each share of Du Pont stock he owns. A person who has accumu- 
lated say 200 shares would have to raise $5,106 cash or sell his stock to pay his 
taxes. There is no way, of course, to measure the loss in value of both Du Pont 
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and General Motors stock due to the enforced selloff. This could be as bag 
as the direct tax. 


I would like to make one last point: There is a current trend toward broad 
ownership of corporate stocks by our people in this country. This is healthy for 
our economic system and should be encouraged by our Government. However, 
both our corporations and our Government have a heavy responsibility to see 
that nothing happens to discourage the trend toward personal satisfaction 
through personal ownership and interest in our economic system. I believe 
Senator Frear’s bill is aimed at preventing confiscatory-type taxation which if 
continued certainly does not encourage ownership of anything. 

Thank you. 

The Cuarrman. The committee will come to order. 

The first witness this morning is Hon. Robert A. Bicks, Acting 
Assistant Attorney General of the Antitrust Division of the Justice 
Department. 


Mr. Bicks, will you proceed, sir ? 


STATEMENT OF HON. ROBERT A. BICKS, ACTING ASSISTANT 


ATTORNEY GENERAL, ANTITRUST DIVISION, JUSTICE DEPART. 
MENT 


Mr. Bicxs. Mr. Chairman, Senators Frear, Anderson, Williams, 
Carlson, Bennett, and Cotton— 

The Cuarrman. Do you havea copy of your statement ? 

Mr. Bicxs. Senator ‘Byrd, I have no written statement. However, 
I pray the Chair’s leave to say a few words before standing questions. 
It might be helpful at the outset to put this Department? S position 
in perspective. 

The Cuarrman. Would it not be a good idea for you to read the 
Justice Department’s letter to this committee? 

Mr. Bicxs. I had planned to do that in the course of my opening 
remarks, if I might, Mr. Chairman. 

The Cuamman. Go ahead. 

Mr. Bicxs. Throughout the past few years various Attorneys Gen- 
eral have been pondering legislative proposals to improve the effec- 
tiveness of antitrust enforcement. Thus this Department has recom- 
mended legislation to help us find out about—to discover, if you will— 
significant mergers before they are consummated. I refer, of course, 
to the so-called premerger notification proposal. 

Second, after we learn of a merger, we press for legislation to enable 
us to secure sufficient data so as to make an intelligent decision as to 
whether or not a merger, or any other business transaction, may violate 
the antitrust laws. I refer here to the so-called civil investigative 
demand proposal. 

Third, after we find out about a business transaction, and after we 
secure enough facts to intelligently evaluate it, this Department may 
decide to proceed in court. “And the United States m: Ly prevail in 
court. Should we prevail in court, relevant then are ways to improve 
antitrust remedies. Thus, some few years ago the Attorney General 
recommended, and the Congress enacted, a proposal to increase crimi- 
nal fines from five to fifty thousand dollars. Proposals now pending 
before this committee, however, deal with the area of relief in civil 
antitrust cases. 

Turning to problems of improving the effectiveness of antitrust 
relief in civil cases by removing any tax barrier to divestiture, I would 
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like, if I might, Mr. Chairman, to read from a portion of the letter 
addressed by. J udge Walsh to you: 


Congress has specified that a finding of violation under Clayton Act section 7 
requires divestiture of properties illegally acquired. 

And, in Sherman Act cases, courts are granted wide equity powers in their 
sound judgment, to order divestiture. For a “public interest served by such 
civil suits is that they affectively pry open to competition a market that has 
been closed by defendant’s illegal restraints. If a decree accomplishes less 
than that, the Government has won a lawsuit and lost a cause.” 

Nevertheless, the courts may be reluctant to grant divestiture, deeming it 
harsh and an exiraordinary difficult and expense undertaking. And, courts 
are obliged to consider, among other factors— 


to quote from the Supreme Court opinion in the American Tobacco 
case— 


a proper regard for the vast interests of private property which may have 
become vested as a result of the acquisition * * * without any guilty knowledge 
or intent in any way to become actors or participants in the wrongs which we 
find to have inspired and dominated the combination from the beginning. 

Reflecting such concern, courts may tend increasingly to adopt the view in 
United States v. Minnesota Mining «& Manufacturing Co. et. al, (90 F. Supp. 
356 at 358), denying Sherman Act divestiture when substantial taxes would 
accrue, because— 

* * * the Congress has been content to allow taxpayers who have been ac- 
cumulating capital gains to postpone pretty much to their own convience the 
date when they realize those gains for tax purposes and make the appropriate 
accounting to the Internal Revenue officials. 

In light of such precedents, appropriate alteration of present tax consequences 
could, as a general rule, increase the likelihood of divestiture relief— 


and here I would like to depart from the text for a moment to submit 
a few facts and figures to you on just what our problem is in this 
field and why we are concerned about it. 

Some years ago, the Attorney General appointed a committee con- 
sisting of practicing lawyers and economists in the antitrust field to 
recommend to him a variety of proposals to improve antitrust en- 
forcement. I would like to refer you very briefly to some statistics 
and data gathered by that committee because they are quite helpful 
on this point. 

On page 354 of the committee’s report, after referring to the gen- 


eral Supreme Court policy which I just quoted, the committee notes, 
and I quote: 


Applying this general policy over the 60-odd years of Sherman Act history, 


courts have in only 24 litigated cases entered decrees requiring divorcement, 
divestiture, or dissolution— 


and I think it might be helpful if I submitted for your record a list 
of all those cases so you can see in historical perspective the dimen- 
sions of this ae and understand our concern about it today. 
The Cuarrman. Without objection, that insertion will be made. 
(The information referred to is as follows :) 


Three of these involved so-called single-firm monopolies: United States 
v. Aluminum Co. of America, 148 F. 2d 416 (2d Cir. 1945); United 
States v. Pullman Co., 50 F. Supp. 123 (E.D. Pa. 1943), aflirmed per 
curiam 330 U.S. 806 (1947); United States v. United Shoe Machinery Corp., 
110 F. Supp. 295 (D. Mass. 1953), affirmed per curiam 347 U.S. 521 (1954). 
Twenty involved a single combination of corporations united by common stock 
control in violation of section 1 or section 2 of the Sherman Act: Northern Securi- 
ties Co. v. United States, 193 U. 8. 197 (1904) : Standard Oil Oo. of New Jersey v. 
United States, 221 U.S. 1 (1911) ; United States v. American Tobacco Co., 221 
U.S. 106 (1911) ; United States y. E. I. du Pont de Nemours & Co., 188 Fed. 127 
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(C.C.D. Del. 1911); United States v. 6" Pacific Railroad Co., 226 U.S. 
(1912); United States v. Lake Shore & M. 8. Ry. Co., 203 Fed. 295 (S.D. oe 
1912) ; United States v. International ereeote r 0., 214 Fed. 987 (D. Minn. 1914), 
petition for additional relief denied 10 F. 2d 827 (D. Minn. 1926) ; affirmed 274 
U.S. 693 (1927); United States v. Corn Products Refining Co., 234 Fed. 964, 
(S.D.N.Y. 1916), appeal dismissed 249 U.S. 621 (1919), decree modified October 
18, 1921; United States vy. Eastman Kodak Co., 226 Fed. 62 (W.D.N.Y. 1915), 
decree entered 1 D & J 477 (1916) ; United States v. Reading Co., 183 Fed. 427 
(C.C.E.D. Pa. 1910), affirmed 226 U.S. 324 (1912), modified 228 U.S. 158 (1913); 
United States y. Reading Co., 253 U.S. 26 (1920) ; United States v. Lehigh V alley 
Railroad Co. 254 U.S. 255 (1920) ; United States v. New England Fish Eachange, 
258 Fed. 732 (D. Mass. 1919) ; Hartford-Empire Co. v. United States, 323 U.S. 3886 
(1945) ; Schine Chain Theatres y. United States, 334 U.S. 110 (1948): United 
States vy. Crescent Amusement Co., 323 U.S. 173 (1944); United States y. Im- 
perial Chemical Industries, Limited, 100 F. Supp. 504 (S.D.N.Y. 1951), order on 
decree 105 F. Supp. 215 (S.D.N.Y. 1952); United States y. National Lead Co., 
332 U.S. 319 (1947) ; United States vy. Minnesota Mining &€ Mfg. Co., 92 F. Supp. 
947 (D. Mass. 1950); Unite ‘ States v. Besser Mfg. Co., 96 F. Supp. 304 (E.D. 
Mich. 1951), affirmed 348 U.S. 444 (1952). Only one case, the Paramount case, 
involved a combination of alana corporations not united by stock control: 
United States y. Paramount Pictures, Inc., 334 U.S. 131 (1948). 


Mr. Bicks. Our view is that an appropriately fashioned tax pro- 
posal, designed to eliminate tax barriers to antitrust divestiture, 
would serve the ends of effective antitrust enforcement. Let 
me touch briefly on the proposal which has been advanced in S. 200, 
and also refer in passing, if I may, to the proposal that Senator Frear 
adverted to, although I have seen no written amendment in his open- 
ing statement, the so-called 301 proposal. 

Senator Bennetr. Mr. Chairman, before the witness proceeds, did 
you get a variety of proposals from the committee you appointed for 
the pur pose ! 

Mr. Bick. No, sir. The committee was not appointed for the pur- 
pose of survey ing the tax problem. It was the broader problem of an- 
titrust administration. However, the data the committee gathered 
regarding the number of cases where divestitures were ordered would 
be of interest. 

Senator BENNETT. Were there any proposals from the committee 
relating to the tax problem ? 

Mr. Bicxs. There were not, Senator Bennett. 

Senator Bennett. Is the committee still in existence ¢ 

Mr. Bicxs. It is not, Senator Bennett. 

Senator Bennett. It is not. 

Mr. Bricks. To return to Judge Walsh’s letter to Chairman Byrd: 

However, S. 200 does not seem an appropriate path to this enforcement goal. 

First, S. 200’s nonrecognition benefits would apply equally to all divestiture 
cases regardless of when the acquisition attacked was consummated. This de 
spite the fact that equities in favor of tax relief may loom larger where suit 
follows long after acquisition and, accordingly, the acquisition’s illegality was 
perhaps not so evident when consummated. 

Second, under S. 200, the shareholder is relieved of all dividend income tax 
liability on account of the “divested” stock received. Omly a capital gains tax 
may be due if and when either the “divested” or original stock is sold. Such 
absence of immediate tax incidence on antitrust divestitures could, in a few 
marginal mergers, perhaps tip the scales in favor of risking an acquisition other- 
wise doubtfully legal. 

On this point I would like to make clear I am trying very hard not 
to overstate this, because I am not at all convinced my vself that S. 200 
would, apart from a few marginal cases, spur mergers that would not 
otherwise take place. 
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And third—— 

Senator Gore. Could I ask a question there, Mr. Chairman? 

The CHarrMan. Yes. 

Senator Gore. If I understand your point, it is that in your opinion 
it is possible, a possibility, that a few might be tempted to run the risk 
of antitrust violation by the knowledge that if they did become vio- 
Jators they would also become beneficiaries. 

Mr. Bicxs. Well, if they did become violators they could get out of 
it without tax loss; yes. 

Senator Gore. And possibly beneficially ? 

Mr. Bicks. Senator, yes. I would point out, though, that to my 
own view a 301 approach meets that point and guards against that 
fairly well. 

Senator Gore. I just wanted to get your point. 

Mr. Bicxs. That is absolutely a danger under S. 200. 

Senator Corron. Pardon me, what was it you said met that pomt? 

Mr. Bricks. 301 proposal. 

Senator Witt1amMs. What 301 proposal ? 

Mr. Bicks. I am referring toa proposal that Senator Frear adverted 
to only briefly in the course of his statement. I would like to develop 
that, if I may, in the course of my statement. 

The CuaArrman. The record should show what 301 is. 

Senator Kerr. As I understand, Senator Frear put it into the rec- 
ord yesterday. 

Senator Frear. Yes; that was at the end of my statement, and 301 
is the code number that you are using. 

Mr. Bicks. Yes. 

Senator Kerr. That was the amendment that Senator Frear of- 
fered at the end of his statement yesterday. I think it would be 
well for the witness to explain it. 

Mr. Bicks. Well, I have some difficulty in explaining the precise 
details—or commenting finally—since I have not seen the amendment 
as drafted. 

Senator Wiiuiams. If you haven't seen it, how do you know it over- 
comes your objection? Because inherent in the 301 approach you 
say are the sort of built-in safeguards that meet this point? 

Mr. Bicxs. If I might just state briefly our problems with S. 200, 
and then touch briefly on the extent to which a 301 approach might 
meet those problems, I think it might be helpful— 

The Cuamman. Can you discuss it intelligently when you haven’t 
read it ? 

Mr. Bicxs. I think I can discuss the possibilities of an approach 
under that section. 

The Cuamman. You say you haven’t even read the amendment 

> 301. 

Mr. Biexs. Sir, I have read the section, but I haven’t read Senator 
Frear’s proposed amendment to it. 

Senator Kerr. That is a provision of the present code with which 
the witness indulged the presumption that the committee might be 
familiar. 

The Crarrman. I understand. I thank the Senator from Okla- 
homa. 

| Laughter. | 

Senator Kerr. I mean he flatters us. 
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The Cuairman. His mind works so much more quickly than mine 
that I have to ask you a few more questions. _ 

Are you discussing the Frear amendment to 8S. 200? 

Mr. Bicxs. Sir, I would like in the course of my testimony to 
discuss three possible proposals: 

S. 200 is essentially a nonrecognition of gain proposal. Under 
S. 200, assume a required antitrust stock distribution—no tax would 
be due on receipt. A capital gains tax would be due measured by an 
allocated basis if and when either the original or divested stock is sold, 

The Cuarrman. In the interest of orderly presentation, the Chair 
would suggest we first discuss S. 200, and then if you want to discuss 
the Frear amendment, discuss that. It is rather confusing when 
you say you are discussing S. 200 and then talk about the amendment. 

Mr. Bricks. Yes, sir. 

S. 200 does not contain sufficiently specific safeguards to insure that benefits 
would only be available where necessary for effective antitrust relief. Thus, 
viewing this measure in the context of the pending Du Pont-General Motors 
proceeding, S. 200, as presently written, could enable the granting of nonrecog- 
nition benefits, not only to the Du Pont stockholders, but also to stockholders 
of Delaware and Christiana. The Government's divestiture plan there, however, 
would require that a trustee sell Du Pont’s General Motors stock allocable to 
Christiana and Delaware and Delaware's stockholders. 

Were distribution allowed to stockholders of Delaware and Christiana they 
would end up with roughly 8 percent of General Motors stock—a block several 
times larger than that held by any other group. Thus the goal of the entire 
relief proceeding might well be thwarted. Since S. 200 as presently written 
could enable such secondary distribution to stockholders tax free, it could tend 


to frustrate rather than further the very antitrust objectives which are the sole 
rationale for any such tax proposal. 

In sum, this Department does not recommend enactment of 8. 200. However, 
we are concerned with improving the effectiveness of divestiture as an antitrust 
remedy. To this end, we would welcome an opportunity to study any proposal 
which would aid antitrust enforcement, generally, but at the same time, insure 
that tax benefits could not in any case frustrate rather than further competitive 


objectives. 

That is the substance of our report, Senator Byrd, on S. 200. 

The Cuarrman. You are opposed to S. 200 ? 

Mr. Bicxs. We are, sir. 

The Cuamman. Now, it would seem to be proper for you to discuss 
the amendments suggested by Senator Frear. 

Mr. Bicxs. I will, sir. At the end of Senator Frear’s statement 
yesterday at these hearings, he indicated that he had prepared a 

ossible amendment to section 301 of the Internal Revenue Code. 
This sort of approach has, of course, been mentioned at various 
times 

Senator Corron. Mr. Chairman, will you forgive me an interruption 
so that I can get something clear in my mind ? 

What you are going to discuss is not 301 with Senator Frear’s 
amendments, but 301 with the Department of Justice suggested amend- 
ments; is that right? 

Mr. Bicxs. No, we are not suggesting any amendment. , 

Senator Wiu1aMs. If I might interrupt, I think I can clarify it. 

Senator Frear’s amendment to 8S. 200, as I understand it, proposes 
that they tax at regular income rates that portion of the distribution 
which represented cost of the stock to the company, and in doing this 
he amends section 301 of the code. 

Mr. Bicks. Precisely. 
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Senator Wiiu1ams. And the rest of it would be taxed as capital 

ins when it is sold. 

Mr. Bicks. Precisely. 

Senator Witt1ams. Now, you may proceed. 

Senator Corron. I understood he had not read it and could not 
discuss it. I merely wanted to make sure he could discuss it. 

Senator WiLu1AmMs. That was the reason I mentioned it. 

Senator Frear. I am sure the witness is well prepared to answer 
any questions suggested to him. 

Senator Corron. I was not suggesting the witness was not well 

repared, nor was I reflecting on him. I wanted to get in mind what 
it dicmeing, 

Senator Frear. If there is any confusion, section 301 is a section 
of the Internal Revenue Code; not the amendment of the junior 
Senator from Delaware, but the effect of the amendment. 

But I understood the witness to say he had not read the amend- 
ment. How can he discuss it intelligently if he has not read it? 

Senator Anperson. Could I ask one question ? ; 

Did I understand the junior Senator from Delaware to say that 
his amendment is not necessarily to 301, but it affects 301? Iam just 
trying to get clear in my own mind: Is it an amendment to section 
301, or is it an amendment which would affect section 301 ? 

Senator Frear. May I just say this—you want me to answer it? 

Senator ANDERSON. Yes. 

Senator Frear. I am not a tax expert and don’t claim to be, but 
the Frear amendment to S. 200 is an amendment designed to take 
care of certain cases of involuntary divestiture. 

The part I believe that is under observation at the moment is an 
amendment I offered at the conclusion of my remarks yesterday to 
S. 200, and that amendment affects section 301 of the code. 

Senator AnpEerson. Thank you. 

Senator Kerr. Would the Senator yield—the Senator from Dela- 
ware ¢ 

Senator Frear. Yes, if I can. 

Senator Kerr. As I understand it, section 301 is the provision of 
the code with reference to the handling of dividends of corporations; 
isit not, Mr. Stam ? 

Mr. Stam. Yes, as I understand the Senator’s amendment, it adopts 
the same approach for the individual 

Senator tom In other words, it provides the same method for 
handling of this distribution which is already in the law with refer- 
ence to similar distributions. 

Mr. Stam. Tocorporate shareholders. It is already in the law with 
respect to corporate shareholders, and it adopts the same method 
with respect to individual shareholders. 

The Cuarrman. Do I understand you to say you have not read the 
Frear amendment ? 

Mr. Bicks. I have not. 

The Cuarmman. What were you proposing to do? 

Mr. Bricks. I was proposing to be as helpful as I can by going 
through with the committee the various possibilities that we would 
consider in an effort to suggest 

The Cuarrman. You are not then going to discuss the Frear 
amendment ? 
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Mr. Bicxs. I just concluded discussing the Frear amendment. 

The Cuarrman. How could you discuss it when you haven’t read it 3 

Mr. Bicxs. By the Frear amendment, I meant S. 200, Mr. Chairman, 

The Cuarrman. I mean the Frear amendment to 301 that was of- 
fered yesterday. 

Mr. Bicxs. No, I do not propose to discuss that. 

The Cuarrman. Are you discussing S. 200? 

Mr. Bricks. That is right, and I concluded. 

The CHarrMan. You oppose 8. 200, and you are giving your reason 
for it? 

Mr. Bicxs. Yes. 

The Cuarrman. Where do you go from here ? 

Senator Gore. You referred to S. 200 at the time as an ame -*ndment, 
when in fact it isa bill. 

Mr. Bicks. Yes, it would amend the Internal Revenue Code. 

Senator Bennett. It isa bill to amend the code. 

Senator Gore. Yes, I know, but you were speaking of an amendment 
to the proposal ; I think that is where the confusion is. 

Senator Frear. I don’t know whether I can clarify this, but it was 
stated, Senator Gore, at the opening of my remarks, that S. 200 in 
itself could not be acted upon because tax legislation originates in 
the House, and it was explicitly stated that S. 200, if action on this 
side was taken, would have to be an amendment to a bill that was 
passed upon by the House. Then, at the end of my conclusions yester- 
day, I suggested an amendment to 8. 200, which is now before the 
committee, so 1 think we are conflicting in our views when we are 
talking about amendments. Maybe we should call it amendment A, 
or amendment B, or some other designation, to facilitate our efforts. 

Senator Anprerson. Why don’t we call it the Frear bill, and the 
amendment to the Frear bill ? 

The CuHarrman. Why don’t we call it S. 200? 

Senator Kerr. I wonder if I could pose the question, Mr. Chairman, 
if the witness—whom I believe to be a very able man, and one who is 
certainly able to give me pertinent and informative and valuable 
advice and information—if he would be permitted to read the amend- 
ment to S. 200 which the Senator from lain offered at the close 
of his statement yesterday. 

Would that be in order? And then he would be relieved of any 
burden that might rest upon him in discussing that amendment, with 
which I know he is entirely familiar. With my limited knowledge, 
after Colin Stam said what he did, I have some familiarity with it, 
and this witness being an expert in it, after what Mr. Stam has said, 
I am sure has a general idea of what it is: but in order that the doubt 
as to what he knows about it might be removed, it would be possible 
that he would like to read the thing; and then if I wanted to ask him 
a question about it, he would be prepared to answer it. 

The Cuatrman. I would suggest that he read it to the CORES 
The committee refers to the original Frear bill, referred to either a 
the original Frear bill or S. 200, — not as an amendment. 

Senator Corron. Mr. Chairman, I don’t want to needlessly com- 
plicate this, but I have got back now to my original problem. It is 
my understanding that yesterday the Treasury came in and from their 
direct statement I was unable to tell ex: actly their attitude—whether 
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they thought something ought to be done about this or what, And 
when I asked the representative - the Treasury, he said they were 
going along—to par aphrase it; I don’t want to be inaccurate—they 
were ‘going along with the Department of Justice. 

Now, the Department of Justice is here. It was my distinct under- 
standing that this gentleman, for whom I have the most profound 
respect—and I am not trying to confuse him or make it difficult— 
ai one, that he had discussed S. 200; two, he was going to discuss 
301: three, he said he hadn’t read or wasn’t too familiar with Sen- 
ator Frear’s amendment to 301, but he was going to discuss some 
amendments, some methods of taking care of the objections to S. 200 
by amendments to 301. 

“So then I asked him, in order to make it clear, “You are not dis- 
cussing Senator Frear’s suggested amendment to his own bill under 
301; you are discussing amendments suggested by the Department 
of Justice”; and he said, “Oh, no; the Department of Justice isn’t 
suggesting anything.” 

‘So, simply in the interests of c larity, I still have the understanding 
he is about. to present an approach in 301, which I am sure we are all 
interested in; but is it his approach, is it the Department of Justice's 
approac h, 1 is it Senator Frear’s approach, or just what is it? 

The CuHarrman. What is the witness proposing to present to the 
committee / 

Mr. Bicxs. I propose no more than to answer what I gathered from 
yesterday's transcript were some of the questions that were in 
the committee’s mind, Senator Cotton. There is no question but 
that we believe there is a serious problem posed by tax barriers to the 
grant of prompt divestiture. Appropriate treatment of this problem 
could be of real benefit to antitrust enforcement. That is our basic 
position. 

Second, one approach to the problem is reflected in S. 200. We have 
some problems with that approach, principally because we think the 
terms in which it is framed could harm rather than benefit the goal 
we seek . 

Third, in the course of yesterday’s hearing, there was another ap- 
proach, just adverted to, the so-called 301 ap yproach, not by the De- 
partment of Justice, but by Senator Frear. I presume he views this in 
a sense as an alternative to 8, 200. 

Simply to be helpful, I might comment on the possibilities of that 
approach, bear in mind, however, the limitations that the chairman 
has made clear, that we haven’t seen the particular amendment, the 
particular phrasing. There have been various proposals discussed to 
amend 301, and there are certain advantages in amending that section 
rather than S. 200. 

The CHarrman. I thank you, and I follow you very clearly and 
right up to this last point. And I assume from your very last state- 
ment there are your own suggestions in endeavoring to be helpful to 
the commitee. But your suggestions as to this 301 approach—are they 
suggestions that represent the studied attitude of the Department of 
Jusice, or are they suggested by your for our assistance ? 

Mr. Bicxs. They do not represent any studied attitude; they 
couldn’t possibly, since the proposal was just referred to yesterday. 
I just thought the committee might be interested in some possibilities. 
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Senator Corron. Thank you. 

The Cuarrman. You are testifying as to your personal opinion? 

Mr. Bicxs. No, I am not. I am testifying to the extent to which a 
proposal, a possible proposal, could meet some of the objections that 
have been set forth to S. 200. 

The Cuarrmman. And it has the approval of the Attorney General? 

Mr. Bicxks. Yes. 

The CuatrmMan. And then has nothing to do, necessarily, with the 
Frear amendment ? 

Mr. Bicxs. Correct, sir. 

The Cuarrman. I think it isclear,sir. You may proceed. 

Mr. Bicxs. Senator Kerr, in your discussion with Mr. Stam, as you 
made clear present law requires an income tax measured by the fair 
market value of a divested stock dividend he might receive. An 
amendment to 301 might—instead—require an individual stockholder 
to pay an income tax measured solely by the acquired basis to the 
divesting corporation, a substantially lesser tax, in those instances at 
least where the ac quisition attacked was long standing. 

I would simply point out that that sort of proposal would goa long 
way toward meeting two, the first two, of the objections the Depart- 
ment of Justice had to S. 200. Let me try to explain why. 

The first objection was that S. 200 would apply to all divestitures 
after mergers or other actions regardless of when they took place. 
I think all of us will agree that there is more equity in providing some 
sort of tax amelioration where the acquisition attacked was long stand- 
ing, where at the time the acquisition took place perhaps its illegality 

yas not so evident. 

An amendment via 301 would provide primary relief in those areas, 
Because it is in those areas that the difference between acquired basis 
and present market value is likely to be largest. 

The second objection we advance to S. 200 is in the marginal cases, 
as Senator Gore mentioned, where merging companies might know, 
even if sued and divestiture were ordered, the entire tr: insaction 
might—under S. 200—be tax free. An approach via 301, however, 
would tend to meet that problem. To the extent that when a suit 
was brought a week or a month after a merger, the likelihood would 
be that the same or roughly the same tax would be due under a 301 
approach as under present Jaw. Viewing the large number of cases, 
there would not likely be as large a difference between the cost basis 
of the stock as bought by the divesting company and its fair market 
value. So you have sort of a built-in safeguard against the possibility 
of tax relief spurring marginal mergers. 

I just thought those two—— 

Senator Gore. It might even in some cases be a premium. 

Mr. Bricks. That is right; it might be higher. 

Senator Gore. It might be a tax-free distribution, a means of 
achieving a tax-free distribution which might not in all circumstances 
be possible even with dissolution and distribution. 

Mr. Bicxs. Yes. That is all I had in mind, Mr. Chairman. I 
thought those two observations might be helpful. 

Senator Wiiitams. May I ask a question ? 

Mr. Bicxs. Yes. 
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Senator Wixi1aMs. Does the amendment Senator Frear offered to 
S. 200 yesterday overcome those two objections which you have just 
outlined? As you understand the amendment? 

Mr. Bicxs. Yes; I think it probably would. The third, of course, 
is by far the most important, however. 

Senator Witiiams. Then, you believe that the amendment over- 
comes those two objections you have just outlined. 

Mr. Bricks. They do. 

The Cuarrman. The Chair would suggest that you prepare in 
writing a statement to the committee giving your opinion of the Frear 
amendment that was presented yesterday. 

Mr. Bicks. We would be happy to, Senator. 

(The statement referred to is as follows :) 


CoMMENTS ON SENATOR F'REAR’S PROPOSAL To PRovIDE TAX TREATMENT FOR IN- 
DIVIDUAL Du Pont SHAREHOLDERS ROUGHLY EQUIVALENT TO THAT PRESENTLY 
AccORDED CORPORATE SHAREHOLDERS UNDER INTERNAL REVENUE CODE SECTION 
301 


Under existing law when a corporation (the “distributing corporation’) dis- 
tributed to its shareholders stock of another corporation (the “controlled” cor- 
poration) whose voting stock is at least 80 percent owned by the distributing 
corporation and the distribution otherwise meets the statutory requirements, 
provision is made for nonrecognition of gain to the shareholder-recipient. Other- 
wise individual shareholders receiving such distributed stock must report as a 
dividend, taxable at ordinary income tax rates, the fair market value of the 
distributed stock (to the extent of the distributing corporation’s earnings 
and profits). On the other hand, corporate shareholders who receive such 
distributed stock under conditions not qualifying for nonrecognition of gain 
are taxed not on the fair market value of the distributed stock but on the 
original cost of the stock to the distributing corporation. And, in addition, un- 
like the individual stockholder, the corporate holder receives an intercorporate 
tax dividend credit of 85 percent. As a result, the maximum tax due from a 
corporate distributee is 7.8 percent (52 percent of 15 percent) of the original 
basis of the property held by the acquiring corporation. 

Altering existing law, Senator Frear’s proposal (set forth at pp. 129-130, 
transcript of hearings before Committee on Finance, May 27, 1959) would pro- 
vide that on distribution of “divested” stock individual shareholders would 
pay an income tax measured, not by the fair market value of stock received, 
but rather by the cost basis of the “divested” stock to the distributing company. 

This proposal would meet two of the three objections this Department raised 
to S. 200. As the Deputy Attorney General wrote this committee on May 25, 
1959 : 

“* * * appropriate alteration of present tax consequences could, as a general 
rule, increase the likelihood of divestiture relief and simplify as well as speed 
effectuation of such remedy. However, 8S. 200 does not seem an appropriate 
path to this enforcement goal. 

“First, 8. 200’s nonrecognition benefits would apply equally to all divestiture 
cases—regardless of when the acquisition attacked was consummated. This 
despite the fact that equities in favor of tax relief may loom larger where 
suit follows long after acquisition and, accordingly, the acquisition’s illegality 
was perhaps not so evident when consummated. 

“Second, under S. 200, the shareholder is relieved of all dividend income tax 
liability on account of the ‘divested’ stock received. Only a capital gains tax 
may be due—if and when either the ‘divested’ or original stock is sold. Such 
absence of immediate tax incidence on antitrust divestiture could, in a few 
marginal mergers, perhaps tip the scales in favor of risking an acquisition 
otherwise doubtfully legal. 

“Third, and most important, S. 200 does not contain sufficiently specific safe- 
guards to insure that benefits would only be available where necessary for 
effective antitrust relief. Thus, viewing this measure in the context of the 
pending General Motors-Du Pont proceedings, S. 200 as presently written could 
enable the granting of nonrecognition benefits, not only to the Du Pont stock- 
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holders, but also to stockholders of Delaware and Christiana. The Govern. 
ment’s divestiture plan there, however, would require that a trustee sell Dy 
Pont’s General Motors stock allocable to Christiana and Delaware and Delg- 
ware’s stockholders. Were distribution allowed to stockholders of Delaware 
and Christiana they would end up with roughly 8 percent of General Motors 
stock—a block several times larger than that held by any other group. Thus 
the goal of the entire relief proceeding might well be thwarted. Since S. 200 as 
presently written could enable such secondary distribution to stockholders tax 
free, it could tend to frustrate rather than further the very antitrust objectives 
which are the sole rationale for any such tax proposal.” 

This proposal would meet the first two of these three objections. For such 
approach might contain built-in safeguards. Where suit involves recent ac- 
quisition, this approach would likely spell lesser change in existing tax conse- 
quences. For, in such cases, the cost basis to the acquiring company would likely 
be more closely related to present market value. Thus, such amendment would 
not likely spur mergers of doubtful legality. 

However, where an antitrust proceeding involves a long consummated acqui- 
sition, this proposal might alter tax consequences. In such instances there may 
well be a substantial appreciation in value of stock acquired between the time 
of acquisition and the time of divestiture. And it is in such instances where 
tax relief may be most appropriate. For it is here that courts may be most 
concerned with granting divestiture relief. And it is here that the original 
acquisition may have been made with lesser eye to its antitrust consequences, 

Not removed by this proposal, however, would be our third objection to §. 
200—the objection that such proposal might provide a tax benefit spur to a 
relief plan which could still leave the same ground in control of both Du Pont 
and General Motors. Thus, this proposal could still thwart rather than aid 
those very antitrust objectives which are the sole rationale for any such tax 
proposal. Unless it were amended to make sure that tax benefits could not be 
applied to spur a secondary passthrough of General Motors’ stock by Delaware 
and Christiana to their shareholders, this Department would not recommend 
enactment of this proposal. 


The Cuarrman. Have you got another point ? 

Mr. Bicxs. No, sir; I am finished. 

Senator Kerr. I thought you said you had the third objection. 

Mr. Bicxs. The third objection—301 approach does not alter it, 

Senator Witi1ams. What was the third objection? 

Mr. Bicks. The third objection would be that S. 200 as present] 
written would ease a tax-free distribution not only on the first aaa. 
in the Du Pont case to the many individual stockholders unaffiliated 
with Delaware and Christiana, but also a complete pass through tax 
free to the stockholders of Delaware and Christiana. This would 
leave in the hands of the people who control Du Pont what we feel 
would be control of General Motors—that is, 8 percent of General 
Motors stock. Thus we must argue against any tax proposal which 
would encourage such relief in the Du Pont-GM case. 

Senator Gore. You say this is the most serious of the objections? 

Mr. Bicxs. This is by far the most serious of the objections, be- 
cause if such was the end result our entire relief proceeding would 
be for naught. 

However, this is a view quite obviously not held by the defendants 
in this case. I am sure they would argue that leaving 8 percent of 
General Motors stock in the hands of those who control Du Pont 
is not inconsistent with the purpose of the proceedings before the 
court now. So I don’t think I should do anything more than state 
what is our view. 

Senator Gore. But insofar as the revenue aspects are concerned, 
it would permit this tax-free distribution not only for Du Pont 
stockholders, but would also permit other corporations holding Du 
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Pont stock to pass through their corporate structure a tax-free dis- 
tribution ¢ 

Mr. Bricks. Precisely, and that is our basic objection. 

Senator Gore. How far would that go? 

Mr. Bicks. There is no limit contained in the bill. 

Senator Gore. As many interlocking corporations as might be in- 
volved could still pass through without tax? 

Mr. Bicks. That is it, precisely, and I think there are basically 
different considerations involved in the first level pass through than 
in the second. 

The Cuarrman. Mr. Bicks, have you finished your statement ? 

Mr. Bicks. Ihave. 

Senator Gore. Could I just finish this one point / 

In the case of Delaware and Christiana there is no court order, is 
that correct ¢ 

Mr. Bicks. There is no final court order in the case of anyone. 

Senator Gore. I mean, are Delaware and Christiana involved di- 
rectly in the divestiture litigation ? 

Mr. Bicxs. They are. 

The Cuarrman. Mr. Bicks, as I understand it, the Department of 
Justice has made certain recommendations to the district judge; is 
that true? 

Mr. Bicxs. We have, Mr. Chairman. 

The CuarrMan. Are they available? 

Before you answer that question, | would like to know what discre- 
tion has the district judge, what is the extent of his discretion in 
interpreting the decree of the Supreme Court ? 

Mr. Bricks. Our view is that the interrelation of the Clayton Act, 
sections 7, 11, and 15, require as a matter of law, that once an acqui- 
sition is found illegal under Clayton Act section 7 in a suit brought 
by the United States, the district. judge orders divestiture. However, 
he has wide discretion as to the timing and form of divestiture. 

The Cuatrman. He can determine the length of time over which 
the divestment would occur? 

Mr. Bicks. That is true. 

The Cuatrrman. He could make it 50 years if he chose? 

Mr. Bicxs. Could he make it more than 10 years if he chose? 

The Cuarrman. Or 20 years, cr 25 years? 

Mr. Bicxs. I think he could, but I think if he went much beyond 
that, we would have another appeal to the Supreme Court. 

The Cuarmman. In other words, if he went beyond the 10 years 
there would be an appeal to the Supreme Court ? 

Mr. Bricks. Substantially, yes. 

The Cuatrrman. What other discretion does he have besides the 
time ? 

Mr. Bicxs. I think the manner of how the stock is to be sold or 
distributed, or— 

The Cratrman. Can he have a variable distribution over 10 years, 
or would it have to be uniform? 

Mr. Bicks. It could certainly be variable. You mean to take into 
account stock market prices? 


The Cratmman. I mean the amount to be distributed. 
Mr. Bicxs. Yes. 
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The CHarrman. Ten years is 10 percent a year. 

Mr. Bicxs. Yes. 

The Cuarrman. Could he make it 5 percent the first year, and a 
little more the next year? 

Mr, Bricks. He certainly could. 

The Cuarrman. Assuming he could get the 100 percent in 10 years? 

Mr. Bicxs. He could. ; 

The Cuarrman. But your recommendation was on the average basis 
of 10 percent a year ? 

Mr. Bicxs. Correct. 

The Cuarrman. He would have discretion for variations ? 

Mr. Bicxs. He certainly would. 

The Cuarrman. What other discretion would he have ? 

Mr. Bicxs. I would say you have hit the two primary ones, Senator, 

The Cuarrman. He would have discretion with regard to the sale 
of the Christiana stock ? 

Mr. Bricks. Yes. 

The Cuarrman. The Delaware stock ¢ 

Mr. Bicxs. I think our same position, the same area of discretion 
would exist. 

The Cuarrman. Could he determine over what length of time stock 
allocable to Christiana would be sold ? 

Mr. Bicxs. He could. 

The CuHarrman. What was your recommendation ? 

Mr. Bicxs. Ten years. 

The CHarrMan. Ten years ? 

Mr. Bicxs. Yes, sir. 

The Cuarmman. If he made it 15 years, would that be offensive to 
the Department ? 

Mr. Bicxss. I would prefer not to comment on the sort of decree from 
which we would appeal, Mr. Chairman. However, you may be inter- 
ested in how we arrived at the figure. 

The Cuarrman. How did you arrive at 10 years? 

Mr. Bicxs. Well, the two principal problems that have been ad- 
vanced in terms of equities here are, first the tax burden to individual 
stockholders that would stem from immediate divestiture and, second, 
possible stock market consequences that would stem from the required 
sale—all at once—of the General Motors stock allocable to Delaware, 
Christiana, and the stockholders of Delaware. 

First, view the 10-year period in terms of the dividends to indi- 
vidual stockholders. Ten years would give the Du Pont management 
the opportunity to substitute completely a stock dividend each year 
for its present money dividend, and leave the individual taxpayer in 
roughly—and I say roughly—the same position at the end of 10 years 
as if he had received money dividends each year. 

In short, the amount he would receive each year by way of a stock 
dividend, if the Du Pont management decided to substitute a stock 
dividend for its present cash dividend, would be roughly equal to his 
10-year cash dividend. So his tax position might not be changed. I 
say “roughly,” because actually it would take slightly more than 10 
years. But that depends on an assumption of continued current 
dividend. 
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The CuarrmMan. What discretion does the district judge have with 
regard to the first. stock—what discretion does he have before any 
stock is distributed ¢ 

Mr. Bicxs. You mean how long—— 

The Cuamman. How long, in your judgment, could it be deferred ? 

Mr. Bicxs. I think there would be a wide area of flexibility pro- 
vided —— 

The CuarrMan. In other words, that is left in the discretion largely 
of the district judge? 

Mr. Bicxs. | would say so, sir, Mr. Chairman. 

The CuHairman. Does the Justice Department have in mind a date 
when the first distribution should become effective ? 

Mr. Bicxs. I believe we recommended a prescribed number of days 
after our plan was adopted, if it is to be adopted. I don’t recall the 
precise number of days when it was to start going into effect, but we 
did envisage, as you point out, a comparatively regular distribution 
over the 10-year period. 

The CuatrmMan. You did not recommend any specific date in the 
distribution of the stock ? 

Mr. Bicks. I don’t believe so; no. 

The Cuatrrman. That will be left largely in the discretion of the 
judge / 

Mr. Bicxs. That is correct, Mr. Chairman. 

The Cuatrman. I think that is all. 

Senator AnpERsON. May I ask a question ? 

Senator Frear. May I just clear up one point, if I may? 

Did I understand you to say, Mr. Bicks, that it was practically 
incumbent upon the judge of the district court to order divestiture? 

Mr. Bicks. Senator Frear, our view of the law is, to repeat, once 
a violation is found under Clayton Act section 7 in a suit brought 
by the United States intended that divestiture relief is mandatory. 
However, that view of the law is sharply contested. The defendants 
m this case have disagreed and have registered their disagreement. 

Senator Frear. And of course they have also proposed a plan that 
would satisfy the Supreme Court without divestiture, by placing 
it in the hands of trustees by passing the voting on to the stockholders, 
leaving nothing as far as the violation of section 7 of the Clayton 
Act is concerned in the hand, or remaining in the hands of the 
Du Pont Co. 

Mr. Bicxs. Well, now, you are getting on the exact dispute that 
is subjudice now, and you have stated what the Du Pont plan is; 
I have stated what the Government plan is. I think we ought to 
fairly well leave—— 

Senator Frear. I think you have stated your position a little better 
than I have, and I don’t want to give you that advantage. I want 
to be on the same ground with you, and I would like it thoroughly 
understood that there is a means by which the district court can satisfy 
what the Supreme Court has told them without divestiture. 

Mr. Bricks. Yes, that is Du Pont’s position. 

Senator Frear. Thank you. 

Senator Wiu1aMs. If I understood you correctly, you almost en- 
dorsed that position. You might not have intended it. 

Mr. Bicxs. I said, “Yes, that is Du Pont’s position.” 
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Senator Wiiuiams. No, I don’t mean that. In your statement, as 
I understood it, you said the Department of Justice was concerned 
with the tax liability that would be generated as a result of this 
decision. 

Mr. Bicxs. Well, we were certainly concerned about it and took it in 
mind in formulating our plan. 

Senator Wituiams. And your primary plan of the suit was to take 
control of the stock away from certain individuals in the company, 
is that correct ? ; 

Mr. Bicxs. Yes, to break Du Pont’s control over General Motors, 

Senator WitiiaMs. You wanted to break the control, and it was 
not the ownership of the stock but control and voting power with 
which you were concerned, is that right ? 

Mr. Bicks. Well, our position is ‘that you can't separate the two, 
Senator. But now we are really, Senator, arguing the very issue that 
is before Judge LaBuy. 

Senator Witii1ams. The reason I raise that point is that as I fol- 
lowed your argument, I took it that your major objection to the 
whole proposition was the fact that they may have 8 percent of re- 
maining control and that it would be their ability to vote the stock 
with which you were concerned; and I just wondered how far apart 
you were. 

Mr. Bicxs. We are substantially far apart, Senator. Our position 
is that influence can stem from actions other than voting; that the 
community of financial interest between the largest chemical com- 
pany and the Jargest auto company will itself produce competitive 
distortions. 

Senator WiuuiAms. Even though it were blocked over in a separate 
nonvoting trust ? 

Mr. Bicxs. Yes, that is our position, Senator. 

Senator Frear. Excuse me, if that is followed 

Senator WiuiaMms. I have just one other question. 

If you are concerned with the tax liability of these individuals, and 
if you are not satisfied with the nonvoting trust, but you are going 
to insist that it be sold, what alternative do you propose to overcome 
your third objection? You must have something in mind, because as 
I understand in the beginning you said that the existing law was 
wrong. 

Do you think something should be done ? 

Mr. Brexs. No, Senator; Lam sorry I didn’t make my position clear. 

Our position in favor of serious consideration of changing existing 
law is not rooted in considerations of tax inequity. Rather it is 
prompted by considerations of improving enforcement effectiveness. 

Our position regarding the tax inequity is that our plan is not 
inequitable from a tax point of view. If this sort of bill were enacted, 
however, our plan could be put into effect immediately without any 
tax problem. That is the advantage of the Du Pont-GM case. Now 
there is going to be a 10-year period. However, if there were no tax 
consequencies, I don’t think there would be as much dispute as to 
the appropriate relief in this case and relief could be achieved much 
more quickly and smoothly. 

Senator Wimt1ams. Do you have any suggestion whatever that you 
could make to the committee that would overcome your objections! 
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Mr. Bricks. Frankly, I don’t know enough about the tax laws, Sen- 
ator, to propose one right here, but I really would welcome the chance 
to consider anything that people who know more about the tax laws 
can propose. 

Senator WitutiaMs. In the absence of such knowledge, how can you 
state that that which has been proposed would not do the job? 

Mr. Bicks. I am terribly fearful that it would probably frustrate 
the goal that from our point of view, at least, the Supreme Court 
sought to achieve. 

Senator Anprerson. May I ask a question, Mr. Chairman ? 

The CHatrMan. Yes. 

Senator ANpERSON. We have two lines of work here, we have to vote 
bills out here and vote on the floor, but we also have to write letters 
to our constituents. 

I wonder how you would tell me to answer a letter I have from a 
woman who lives in my State, married to a well-to-do cattleman, who 
was for 25 years a teacher in a fine eastern school. She has gone 
out to New Mexico and she has some Du Pont stock. Because of her 
husband’s income being a large income, if she gets this stock in the 
fashion that has been proposed, it will it will virtually confiscate the 
savings of her 25 years of teaching. She has to take it as ordinary 
income. She writes me and wants to know what I am going to do 
about, it. 

What would you tell her if you were in my place? [Laughter ] 

Mr. Bicks. Senator, I am not clear enough as to the exact tax 
bracket situation. 

Senator Anperson. Let me say- 

Mr. Bicks. Suppose we did this—let me answer it this way—— 

Senator Anperson. Let me say she would pay at least 75 percent 
in taxes because her husband already has an income of $100,000. But 
this is her property. This is her sole and separate estate that she 
is a little proud of because she saved it over the long years as a 
eltaachiir. 

Now, she gets, because of the acts of somebody, she had no responsi- 
bility for the acts of General Motors or Du Pont, she gets it but it 
comes to her in such a fashion that she has to give 75 percent of it 
back to the Government. 

[ just wonder if you 

Mr. Bicxs. How I would answer? 

Senator Anperson. How you would say it was fair. 

Mr. Bicxs. I would say “Under the Government’s proposed plan, 
there is left with the Du Pont management the possibility of comply- 
ing with the plan and distributing the stock in such a manner, my 
dear constituent, so as not to alter your tax consequences. 

Senator Anperson. I don’ t so understand it. 

Mr. Bicxs. If Du Pont’s management should decide each year for 
the next 10 or 11 years to (instead of declaring a money dividend) 
put out a dividend in the form of General Motors stock roughly equal 
to the money dividend, our plan would be complied with, and her tax 
would the same. 

_ Senator Anperson. Then you would come out to the same result 
in the Fraser bill and if so, why don’t we do it right at once? 

Mr. Bricks. I don’t follow the Senator. 
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Senator Anperson. I thought the bill would permit this at once 
without taxes. Why do you object to the Frear bill ? 

Mr. Bicxs. Not without taxes, Senator, but the same tax she would 
pay now with our plan. 

Senator Kerr. In other words, his proposal is to let the hand be 
quicker than the eye. | Laughter. | 

Senator Anperson. That is what it sounds like. 

Senator Kerr. And let her get her dividend rather than 
in the form of expend: able cash with that which he had to earn it still 
doing so, in the form of that which had been earning expendable 

cash dividend, so that actually she would be living out of her prin- 
cipal rather than out of the income from it, and as she did so, pay 
the same high tax that you have referred to, and what they would 
do would bring about a situation where she would have happen to her 
in 10 years that which you are trying to avoid having happen to her in 
1 year. 

It reminds me of the story of the boy that cuts the dog’s tail off 
an inch at a time instead of all at once so it won't be so painful to 
him. [Laughter. | 

Senator Anperson. I think I have an answer to my question, and 
I think I would let Senator Kerr write the letter. 

But I do feel it is a definite problem, because it arises all the time, 
particularly out of these situations where it is the sole and separate 
property in a mutual property estate. She is going to lose, as I read 
the thing, the amount of money that she has saved. 

I am not nearly as worried about what happens to Delaware and 
Christiana, whatever they are, as I am about what happens to this 
person, because I happen to know her. I regret to say io is politi- 

cally unsound; she votes for the wrong party. [ Laughter. | 

But most cattlemen have that affliction in my part of the country. 
But she is a fine, fine woman, and I would like to be able to write her 
a comforting letter. 

I don’t see why it is better to do this in 10-year installment basis 
than to go ahead and say that this is no fault ‘of hers and therefore 
she ought to be allowed to receive the full amount of what has been 
her life savings. 

Mr. Bricks. Well, understand, we would have no objection—our 
third objection would not apply to that situation. 

Senator Anperson. Any person who has got Du Pont stock. 

Mr. Bicxs. Other than Delaware-Christiana stockholders. 

Senator Anperson. Then a private individual has Du Pont stock, 
you don’t mind them getting it without tax ¢ 

Mr. Bicxs. No; that is right, from an antitrust point of view. I 
think the Treasury people may have something else to say. 

Senator ANpERson. You can’t divide this house ? 

Mr. Bicxks. No. 

Senator Wiiu1ams. Would you care to comment on the Treasury’s 
suggestion ? 

Mr. Bricks. Senator, I really would like to see it specifically drafted. 
Let me tell you why: there are various possibilities of how the basis 
could be allocated. This is the point that Senator Kerr threw out in 
his questioning yesterday. Does this apply to corporations, as it does 
individuals. That really would make quite a significant difference. 
I would like to see a specific draft. 
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Senator Wut1aMs. Will you talk with the Treasury Department 
concerning their proposal and submit to the committee a definite 
recommendation in connection therewith ? 

Mr. Bicxs. We will certainly endeavor to. 

(The information referred to is as follows :) 


JusTICE DEPARTMENT COMMENTS ON TREASURY DEPARTMENT PROPOSAL 


As we understand this proposal, a capital gains tax would become due at the 
time of distribution based on the difference between the allocated basis of 
“divested” stock and its fair market value at the time of distribution. Beyond 
that, this proposal would presume that a distribution within 5 years of acquisi- 
tion had as its purpose the distribution of earnings and profits. Thus, such 
distribution, as under existing law, would be taxed at regular dividend rates. 
Finally, removed from existing law would be the right of any corporate distri- 
butee to treat such distribution as a dividend value at the basis of the stock to the 
distributing corporation. 

Under this approach, assuming that longstanding stockholders of the distribut- 
ing corporation have a lower basis for their shares than stockholders who 
recently acquired their stock, the longstanding stockholders will pay a substan- 
tially greater tax than the recent stockholders. 

Thus, where violation may have been less evident at time of acquisition, as may 
well be true when the acquisition occurred many years ago, partial liquidation 
would impose the heaviest tax upon longstanding stockholders. Accordingly, in 
those cases Where tax barriers to effective disvestiture may loom largest, partial 
liquidation treatment might well afford least help to antitrust enforcement. 

Finally, most important, partial liquidation, as proposed would apply equally 
to the stockholder who, upon distribution, was still left with control of the merging 
companies. This would mean—in the Du Pont case—that this proposal might 
aid a decree which permitted GM stock to pass through to stockholders of 
Delaware and Christiana. And the same group that controls Du Pont would end 
up with 8 percent of GM’s voting stock. 

Senator Frear. Mr. Chairman, may I just be permitted one short 
period of time? 

I gathered from you, Mr. Bicks, in your answer to the senior Senator 
from Delaware's question, that the only way to avoid any influence 
by members of the Du Pont family on General Motors is to kill them 
off. I don’t think you want to be that drastic in your recommenda- 
tions. | Laughter. | 

Mr. Bicks. Senator, I hardly think that is a fair version of my 
position. 

Senator Frear. Well, what is your version of it? 

Mr. Bricks. Our position is that any secondary pass through which 
S. 200 would enable would leave the stockholders of Christiana and 
stockholders of Delaware with 8 percent of General Motors. This 
would not serve those purposes of equitable relief which we are obliged 
to seek under Clayton Act section 7. 

Senator Frear. In other words, the effectiveness of that would be 
to reduce from 23 percent to 8 percent, but you still think that is 
sufficiently large amount to be effective in control of General Motors? 

Mr. Bicxs. That is right. To really, I think, make clear and candid 
my response to your question, I think I want to point out that under 
our pe even if it went into effect, very many individual Du Ponts 
would have substantial holdings of General Motors. Even if our pian 
was adopted in toto, I think individual Du Ponts would still end up 
with, I am not sure whether it is 2 or 2.5 percent of General Motors, 
which is probably still larger than any other individual holdings. 

Senator Frear. We are pretty near getting down to the point I 
raised. 
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Mr. Bicks. No, it isn’t. We are not objecting to that. We do say 
that when you get up to 8 percent, which 1s roughly three times ian 
chan any other holder has got, you are at least raising the potential of 
significant control. 

“Let me, to run the other side. The Du Pont position, of course, js 
why do we assume that that 8 percent Is going to be voted c ohesively ? 
WwW hy is that any different from 8 percent held by any other large 
block 7 Qc Ww hy do we assume, that that 8 percent w ill be voted as a unit 
to exert some influence and control? And that is what the argument 
is. If we are wrong in assuming that the 8 percent is potentially con- 
trol: pass through moult | fully serve competitive goals. But that is 
the issue before the district court. 

Senator Frear. Well, Mr. Bicks, I can go along with some of that, 
However, under the SEC regulations it is permissible for the General 
Motors Corp. to extract proxies from their stockholders, and if they 
don’t send them in, why, they probably have 15 or 20 or even 50 
percent on some instances that they can exercise as they so desire. 

All we are doing is saying that poor little people here in Delaware 
with 8 percent are going to be denied what General Motors in Detroit 
with 50 percent can do. Youdon’t have to answer that. 

Mr. Bricks. Thank you, Senator. [| Laughter. | 

Senator Frrar. May | just go through a few questions, Mr. Chair- 
man, while we have Mr. Bicks here ? 

Mr. Bicks, I understand the Department of Justice, as you have 
already stated here very adequately, is involved in litigation with the 
Du Pont Co. before the Federal District Court in Chicago, and T have 
no desire, honestly, to ask you any questions which would be im- 
proper in view of the pendency of this legislation or litigation. 

If you believe that any of the questions that I put to you might 
be i improper in this respect, I hope: you will tell me. 

First, let me ask you: Do you know of any area of the law other 
than antitrust in which a divestiture required by governmental action 
results in the imposition of taxes ? 

Mr. Bicxs. I do not. 

Senator Frear. Will you take the case of a public stockholder of 
Du Pont who purchased his stock sometime after 1917, when Du Pont 
first bought into General Motors. Would such a stockholder have 
had any reason to believe that Du Pont holding of General Motors stock 
would be declared illegal in 1957, and might be ordered divested by 
that same or by some Federal court ? 

Mr. Bicks. Senator, I can’t answer that question directly. Because 
what you are asking me to do is put myself in a position of a lawyer 
to a stockholder 30 years ago, and predict what the development of anti- 
trust law is going to be during that 30-year period, and I guess the 
answer you would get would vary about as widely as the number of 
people you asked. 

Senator Frear. I only asked for an answer within reason. I don’t 
want you to expose yourself, but would it be reasonable that sbunabatg 
who bought his stock in 1920 would say that the Federal court in 1957 
is going to declare this holding by the Du Pont Co. illegal ? 

Mr. Bricks. I don’t think so. 

Senator Frear. Right. 

Would the enactment of a bill such as S. 200 aid in the proper en- 
forcement of the antitrust laws? I think much of this is forthrightly 
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affirmative as far as pages 2 and 3 of the letter of Judge Walsh is 
concerned. I think that is already a mi itter of record. 

Refe rring to the footnote on page 3 of Mr. Walsh’s letter, which you 
read, is it a fair statement to say that your position before this commit- 
tee is substantially the same as that ‘of Mr. Justice Douglas when as 
Chairman of the SEC he appeared before this committee in 1938 with 
respect to the Public Utility Holding Act tax amendment? 

Mr. Bicxs. Senator Frear, first I would not adopt the language of 
Mr. Justice Douglas. Second, I think our situation is different to 
some extent. Third, however, we were addressing ourselves essentially 
tothe same problem. 

Senator rear. Would a tax provision similar to those contained in 
the Public Utility and Bank Holding Company Acts which would per- 
mit distrib ution to be made tax free to shareholders be more or less 
helpful in the enforcement of the antitrust laws than a provision which 
provided that a distribution should be treated as a partial liquidation ¢ 

Mr. Bicxs. Well, in answer to your question, may I assume that 
your first alternative, the nonrecognition alternative is amended to 
bar secondary distribution such as the one I am concerned with? 
If it is, then the answer to your question is “Yes.” 

Senator Frear. The letter from Mr. Walsh enumerates three ob- 
jections, and I think you have said that two of those objections we 
have probably an area of agreement on. It is the third objection, the 
pass through to which the Department has and continues to have seri- 
ous objection. 

Mr. Bicks. That is our most serious one. 

Senator Frear. But you still think, as I understood your answers 
to certain questions given before, that there is perhaps an area 
whereby the Justice Departme nt and the Treasury Department can 
reach agreement. 

Mr. Bicxs. Well, certainly on the first and second points I think 
your 301 approach met them. On your third point, I think as long 
as any tax proposal would ease a pass through to Delaware and 
Christiana, we don’t have agreement. 

Senator Frear. Then our difference is strictly percentage, isn’t it? 

Mr. Bicks. Yes, sir; it is. 

Senator Frear. Just to clarify one thing, I think this has already 
been stated, but I offer it once more: 

Assume with me that the courts have ordered a company to dis- 
tribute the stock which it holds in another company, and that the 
courts have found that there is no antitrust need for directing that the 
stock distributed to an affiliated company should be sold; 

Assume instead that the judgment of the courts is that the stock 
distributed to the affiliated company should, in turn, be further distrib- 
uted to the stockholders of that company : 

Do I understand it to be your view that the stockholders of the affili- 
ated company should be required to pay the full tax even though the 
other stockholders of the distributing corporation would have to pay 
no tax ‘ 

Mr. Bicks. Senator, you can’t divorce that general question from 
the context of the particular dispute over the plans. I would like to 
answer your question quite directly in the context of the General 
Motors-Du Pont case. We are not urging that this committee deter- 
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mine the issue before the court. We are not trying, in short, to argue 
our case here or win it here rather than Chicago. 

We are saying two things: First, if this committee enacts a tax 
proposal which permits such secondary distribution, a perhaps fair 
implication to a court might be that in this committee’s judgment such 
secondary distribution might accord with antitrust objectives. And 
that is a judgment which we can’t share. 

Second, our position is that a prime rationale for any one of the tax 
proposals that have been re to improve enforcement effective- 
ness. Not only would such secondary distribution here not improve 
enforcement effectiveness, but to the contrary, at least in our view, it 
would thwart the goal of the antitrust proceedings. 

That is as direct an answer to your question as I can give. 

Senator Frear. Now, there is a difference of opinion, as was brought 
out in the testimony yesterday, as to the duty and the obligations of the 
members of this committe and of C ongress regarding statutes, and, 
I think, we convinced at least some that the decision of the Supreme 
Court in this instance amounts to the same thing as new law, which we 
have established in the Bank Holding and the Public Utility Holding 
Company Acts. 

Of course, I recognize that in your position you might not be per- 
fectly clear on that, but anyhow, in the sec ond thing, when we pass 
through charitable institutions they are going to ‘be assessed tax, 
whereas if they got it directly they would be tax-free. 

You are going to make Christiana pay a tax to the people who own 
Christiana stock who are tax- -exempt, or charitable organizations, 

Mr. Bicks. Senator, I think you are right. I can’t comment on 
your first point. But if I may, I would like to comment on your 
second. 

Senator Frear. You may. 

Mr. Bicxs. And that is that we have long made clear that we are 
willing to amend our plan to permit charitable institutions which are 
holders of Christiana to exchange their Christiana for Du Pont stock. 
They could then take directly, and be in the same position to receive, 
any tax benefits or the benefits of any tax proposal that the Congress 
may adopt. 

Senator Frear. All right, now, Mr. Bicks, when you give this plan 
that has been requested by the Senator from Delaware, I hope: vou will 
be as charitable otherwise as you are to charitable institutions. 
[| Laughter. 

Does the Department of Justice feel that legislation along the 
lines of S. 200 should be considered by Congress at this time, or 
that all action should be deferred until the courts have rendered 
decision in the pending Du Pont case? 

Mr. Bicxs. We certainly have no objection to consideration now. 

Senator Frear. Thank you, Mr. Chairman, and you, Mr. Bicks. I 
appreciate your forthright answers. 

Senator Bennetr. Mr. Chairman, may I ask a question largely for 
my own information ? 

Like many of my colleagues on the committee I am not a lawyer. 
You are apparently of the opinion that if these companies hold approx- 
imately 8 percent of the General Motors stock, that would create a 
situation in which they might possibly exercise undue control. 
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So if the program goes through and they are required to divest, is 
your feeling that thereafter they might not acquire any General 
Motors stock in the open market? Does the divestiture put them in 
a position always of being unable to acquire General Motors stock ¢ 

Mr. Bicks. No, it does not. 

Senator Bennerr. So then they can legally accomplish a situation 
which you figure is illegal in the present situation ¢ 

Mr. Bicxs. No, Senator. May I spell out my answer to that? 

Senator Bennett. Yes. WAS is 

Mr. Bicxs. We propose no injunction against individuals, individ- 
ual Du Ponts, or any other individuals. 

Senator Bennetr. Against Christiana or Delaware? 

Mr. Bicxs. Yes, we do against Christiana-Delaware and Du Pont 
Co. reacquiring. So this really gets back to my answer to Senator 
Frear. It is only the cohesiveness with the ownership via the cor- 
porate form and recent banding together, via the corporate form, that 
gives us trouble. 

Senator Bennetr. Then your simple answer is that your divesti- 
ture program would, in effect, be a permanent injunction against the 
acquisition of General Motors stock by Du Pont or Christiana? 

Mr. Brcxs. And Delaware. 

Senator Bennerr. By Delaware. 

Mr. Bicxs. I don’t believe we have sought a permanent injunction, 
but for a substantial period, yes. 

Senator Bennett. Even though they bought it in the open market 
at the full market price ? 

Mr. Bicxs. Yes. 

Senator Bennett. That isall, Mr. Chairman. 

The Cuarrman. Mr. Bicks, would the Justice Department consider 
asking the Federal judge to make operative his decision 1 year after 
the announcement? Congress would then have a clear picture of 
what the situation is, and any legislation that would be required would 
not have to be retroactive. 

Mr. Bricks. May I answer your question in two ways: 

First, I think that question stems in part from the point raised by 
Senator Douglas, and Senator Smathers, and Senator Frear yester- 
day—why torment ourselves with this now when in a sense we have 
a problem that is not yet ripe, and a problem we may not have to face? 

The Cuatrman. Don’t you think that would be a fair thing to do? 

Here is something that involves the distribution of $3,250 million. 
The Congress is now asked to take action without knowing what the 
final decision is going to be. It would seem to me to be proper and 
right that due notice be given to the stockholders, the country, and 
to the Congress. There are members of this committee, as you heard 
yesterday, and there will be Members of Congress that are not willing 
to take action when we don’t know what the decision of the Court 
is going to be. We only know what the Department of Justice has 
recommended. 

Mr. Brcxs. That is true. 

The Cuarmman. We don’t know whether the judge will adopt it 
or not adopt it, or whether the judge will adopt some other plan, 
which may of course result in another appeal to the Supreme Court 
and further litigation. 

Mr. Bricks. Yes, it may. 
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_ The Cuarrman. It is my firm judgment that a year’s postponement 
in a matter involving this gigantic sum—nothing like this has ever 
occured before in the history of the United States—would be the fair 
and just thing to do. It couldn’t result in any harm to anybody 
that I could see. Do you think so? 

Mr. Bicks. Senator, as you stated, you can’t say that I disagree 
with what you say. I don’t have our— " 

Senator Anperson. Do you agree / 

Mr. Bricks. I would like to take another look at our plan. As 
I recall, there is a substantial period between the announcement and 
its operative effect, but our- 

The CnarrMan. It would have to be a sufficient time. Congress 
may be in recess, from August to January. We would have a chance 
to look at it and take such action as may be deemed proper. 

Now, we are asked to act more or less in the dark, and you admit 
there is a problem. 

Mr. Bicxs. Yes. 

The Cuarrman. There is no doubt about that, a very serious one. 
It does seem to me the Justice Department should cooperate to the 
extent at least of asking that the decision not be made operative un- 
til adequate time is given after the decision is made for Congress to 
act. 

Would you transmit that to the Attorney General / 

Mr. Brcxs. I will, Mr. Chairman. 

The Carman. And see what the reaction is. 

Mr. Bicxs. May I respond a little more fully to that? I certainly 
will, and I will respond to you very quickly. But I think it is ina 
sense unfortunate to view the merits of this proposal, this quite signi- 
ficant issue, solely in terms of what a district court may do in Chi- 
cago, because our position is that this proposal, or some similar pro- 
posal, has merits beyond what the district court may do, And with 
such a proposal on the books now, perhaps the entire issue which is 
before the district court could be resolved much more expeditiously 
and more smoothly by the parties themselves. 

The Cuamman. The point I wanted to make clear, and I think 
you should give recognition to, is that those adversely affected by this 
decision will be greatly prejudiced if they are compelled to ask for 
retroactive taxation, which may be possible if no action is taken by 
Congress at this session, and a decision by the court that becomes 
operative before Congress meets again; it 1s much more difficult for 

yongress to pass retroactive taxation than to meet a current existing 
situation. 

Senator Wiuuiams. At the same time you could then come before 
us and testify more freely than you can now with the case pending. 

The Cuamman. And testify about what the court has done. No- 
body knows yet what that will be. 

Senator Bennert. Mr. Chairman, it seems to me there is an even 
additional risk in this. If the decision of the court, regardless of 
what the decision of the court will be, isn’t it almost a foregone con- 
clusion that one or the other side will take it back to the Supreme 

Court? Aren’t we maybe years away from the actual imposition of 
this tax? 

Would you like to comment on that? 
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Mr. Bicxs. You may be years away, but all the prime thrust of the 
Department of Justice’s position is that, regardless of what happens 
in Chicago, this is a significant problem that Congress might well 
wish to consider. And second, congressional consideration of this 
problem now might avoid much of the dislocation that would stem 
even with a l-year waiting period, as Senator Byrd has suggested, 
from any district court decision in Chicago. 

Senator WitiiaMs. Is there any possibility this case can get back 
to the Supreme Court whereby they can reverse themselves and uphold 
the original decision of the lower courts ? 

Mr. Bicks. I would think not, Senator Williams, but I couldn’t say 
there is no possibility. 

The CuarrmMan. You are referring to the Supreme Court, aren’t 
you? | Laughter. | 
* Senator Wiixtiams. They could do it, could they not?) They did 
do it once on another case. Could that not possibly be the result ? 

Mr. Bricks. Possibly. 

Senator WituiAMs. In that event there would be no problem. 

Mr. Bicxs. Well, there would still be a substantial problem in cases 
other than this. 

Senator WittiaMs. That is right. 

Mr. Bicks. Our concern with this really is in terms of broad en- 
forcement considerations, not this particular case. 

Senator WituiaMs. I recognize that. 

Senator Anperson. Didn't I hear you say, or did I misunderstand 
you, if the tax problem could be gotten out of the way, as the Frear 
bill proposes, or something like that, if you didn’t have that worry 
that the question of the antitrust features of it could probably be 
solved very simply ? 

Mr. Biexs. It would be certainly more simple than it is now. 

Senator Anperson. Then we would serve a useful purpose by pass- 
ing a bill like this? 

Mr. Bicks. Very much so; I couldn’t agree more with you. 

Senator Kerr. Well, the problem is very real, isn’t it, Mr. Bicks, 
this problem is very real ? 

Mr. Bicxs. Extremely. 

Senator Kerr. And it is very apparent, and as it now exists it is 
an impediment in the path of the expeditious enforcement of the 
antitrust law. 

Mr. Bicks. It certainly is. 

Senator Kerr. And therefore the Justice Department has made it 
clear that they think Congress should adopt a constructive approach 
tothe solving of this problem. 

Mr. Bicks. Precisely. 

Senator Kerr. Now. 

Mr. Bicks. Yes. 


Senator Kerr. You believe in the principle of protection of the 
rights of innocent purchasers which is now broadly and widely recog- 
nized by the law, don’t you ? 

Mr. Bicks. Yes, sir. 

Senator Kerr. The Supreme Court stated very specifically in the 
decision that there was nothing whatever rarcdhemniliis in the opera- 
tion or in the behavior of any of the officers either of Du Pont or 
General Motors, didn’t they ? 
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Mr. Bicks. Roughly, sir. 

Senator Kerr. I thought it was said pretty smoothly. [Laughter.] 

I thought it was rather explicit, didn’t you ¢ 

Mr. Bricks. Yes, Senator. 

Senator Kerr. Under those circumstances, and in light of your 
answer to a question a while ago, at least as I understood it, which was 
that nobody could have known in 1919 of the possibility of this judi- 
cial interpretation in 1947, wasn’t that the gist of what you said a 
while ago, or was that consistent with what you said a while ago? 

Mr. Bicxs. I believe, Senator, what I said was that a man could stil] 
be reasonable and not have predicted what happened. 

Senator Anperson. You lost me there. 

Senator Kerr. That is language which I understood, and frankly, I 
did not think that my statement of its intent here was inconsistent 
with it. 

Mr. Bricks. That is right. 

Senator Kerr. That is correct, isn’t it? 

Mr. Bricks. Yes. 

Senator Bennett. Could a man have been reasonable and predicted 
it? 

Senator Kerr. Well 

Mr. Bricks. Senator, I think that is what lawyers get paid for. 

Senator Kerr. The answer to that question is neither the affirmative 
or negative, is not a necessary corollary to an affirmative answer to the 
question which I asked him. [Laughter. } 

Senator Wiiur1aMs. I have here the excerpt from the court’s state- 
ment. 

Senator Kerr. I would be glad to have it, Senator, put it in. How- 
ever, the witness, after having refreshed his memory, said that my 
statement of what the court did was correct. 

Senator Wint1aMs. That is all right. 

Mr. Bicxs. That is very fair. 

Senator Kerr. Yes. 

Then certainly with reference to these stockholders of Du Pont, we 
are dealing with people in a category of innocent purchasers, aren’t 
we! 

Mr. Bicxs. Certainly, other than Delaware and Christiana; yes. I 
mean most of them. I think most of the stockholders other than 
Delaware and Christiana are fairly recent purchasers. 

Senator Wirumams. Is there an exception made in the court’s state- 
ment to the effect that there had been no wrongdoing ? 

Mr. Bicxs. Pardon me? 

Senator Wiu1aMs. Here is the excerpt. I would like to read it. 
This quote was incorporated in the statement of Mr. Greenewalt yes- 
terday: 

Not only did the Court find no wrongdoing on the part of the stockholders, 
but it stated explicitly “* * * that all concerned in high executive posts in 
both companies acted honorably and fairly, each in the honest conviction that 
his actions were in the best interests of his own company and without any 
design to overreach anyone, including Du Pont’s competitors.” 

Mr. Bicxs. That is correct. 

Senator Wiiu1aMs. No exceptions made to it. 

Mr. Bicxs. That is absolutely correct, sir. 
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Senator Witit1ams. Were exceptions made in any of the Court’s 
decisions ¢ 

Mr. Bricks. No. 

Senator Wiri1ams. Yet you are making an exception here today. 

Mr. Bicxs. No; I wouldn’t say I was making an exception. I 
would say that our job is to recommend a plan that is designed to 
remedy the competitive evil which the Supreme Court found. See- 
ond, any plan, in our judgment at least, that leaves in those who con- 
trol Du Pont 8 percent of General Motors, offers no promise of such 
remedy. I would focus not on the so-called penal or punitive as- 
pects which Senator Kerr’s question seemed to imply, but rather on 
the more civil prophylactic remedy for the future. This is the obli- 

ation which the Supreme Court has imposed on us. 

Senator Kerr. I was not seeking to find a solution that would per- 
mit a continuation of the situation of which you complain at all. 

Mr. Bicxs. Yes. 

Senator Kerr. I was merely trying to outline the premise of what 
seems to me to be the situation before us, which is that in my judg- 
ment we are dealing with people who, by any interpretation of the 
facts, must be considered as innocent purchasers without either in- 
tent or thought of violation of the antitrust laws, and certainly 
clothed with every element of that identity insofar as the stock- 
holders are concerned. 

Do you agree with that? 

Mr. Bicks. I think that your statement certainly touches on con- 
siderations of equity to the great bulk of Du Pont stockholders that 
have given us great concern, and have caused us to try to draft the 
plan we did. 

Senator Kerr. And I have not inaccurately described their posture 
before this Congress, have I? 

Mr. Brexs. I think if you had, we wouldn’t have gone the 10-year 
route which we have. 

Senator Kerr. Then you don’t think I have, do you? 

Mr. Bricks. No; I do not. 

Senator Kerr. The Justice Department does not have any re- 
sponsibility in the formulation or in operating its farflung author- 
ity, in meeting its farflung responsibility of creating revenue to the 
Treasury of the United States except in those cases assigned to it 
by the Internal Revenue Department ‘ 

Mr. Bicxs. Or our claim cases, I guess, handled by —— 

Senator Kerr. Or some other appropriate agencies of the Gov- 
ernment ¢ 

Mr. Bricks. Certainly not in the antitrust laws, no. 

Senator Kerr. Your sole objective in this litigation was enforce- 
ment of the antitrust laws? 

Mr. Bicxs. That is right. To promote the sort of free enterprise 
competition we support. 

Senator Kerr. And you have told us that you feel you can meet the 
responsibility which is yours and the sole responsibility which is yours 
in this litigation, by effectuating the application of the antitrust law 
and not by becoming an instrumentality of collection of great revenue 
for the Treasury Department ? 

Mr. Bicxs. That is right. 


41866—59 22 
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Senator Kerr. And you so advised the Treasury ¢ 

Mr. Bicxs. Yes. 

Senator Kerr. And you have left up to them more or less the re- 
sponsibility of bringing suggestions here to meet what you believe 
to be a desirable objective of an equitable solution of this problem for 
these stockholders, is that correct ? 

Mr. Bicxs. Yes, sir. 

Senator Anperson. Will the Senator from Oklahoma permit me to 
break in here ? 

Senator Kerr. Yes. 

Senator Anprerson. That is what I thought was the most interesting 
part of the discussion this morning. I was unfortunately detained 
in a European atomic matter yesterday and didn’t get in on all of this, 
That is what struck me in your testimony, that you are trying to get 
rid of this antitrust situation that you are responsible for. 

Mr. Bicxs. This and others. 

Senator Anperson. You didn’t go into it as a revenue-producing 
device primarily, but it was an attempt to break up something in 
restraint of trade. 

Mr. Bicxs. Precisely. 

Senator Anperson. And anything we do that helps to divorce this 
financial problem from it contributes to the things you started when 
you went into it in the beginning. 

Mr. Bicxs. Precisely, Senator, providing nothing in the bill pre- 
vents it. 

Senator Kerr. Providing the solution does not create another iden- 
tical problem. 

Mr. Bicxs. Exactly. 

Senator Kerr. And that is your posture before this committee? 

Mr. Bicxs. Exactly. 

Senator Kerr. And that is the attitude of the Justice Department? 

Mr. Bicxs. Exactly, sir. 

Senator Kerr. That isall. 

The Carman. Here is a letter that Mr. Walsh signed: 

In sum, this Department does not recommend enactment of S. 200. However, 
we are concerned with improving the effectiveness of divestiture as an antitrust 
remedy. To this end, we would welcome an opportunity to study any proposal 
which would aid antitrust enforcement generally, but at the same time, insure 
that tax benefits could not in any case frustrate rather than further competitive 
objectives. 

So you do have an interest in it. 

Mr. Bicxs. Quite right ; yes; we do, Senator. 

Senator Cartson. Mr. Chairman, right on that point, if I may, fol- 
lowing Senator Anderson’s suggestion, as I get your statement this 
morning you would be pleased, or the Department would be, if we 
took action soon ; isn’t that correct? 

Mr. Bricks. Yes; I think we have several pending cases, besides 
this, the resolution of which might be aided by removal of tax barriers 
to divesture. 

Senator Kerr. Your whole program of objectives would be helped 
and ene if we did take action soon ? 

Mr. Bicxs. Yes. 
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The CuarrMaNn. But would those proposals also be injured by the 

stponement of the effective date for a year or some other reason- 
able amount of time? 

Mr. Bricks. I don’t understand, Senator, which 

The Cuamman. The effective date is now 90 days after the deci- 
sion. I am suggesting that it should be made a year. 

Mr. Bicks. Yes, I think that the longer—I don’t mean not take 
back our suggestion and take it up with the Attorney General, which 
Icertainly will. But I would point out that the longer we wait the 
longer the delay is, the longer-—— 

The Cuarrman. But you are not waiting. When the decision is 
made, everybody knows what it is. 

Mr. Brcexs. Yes, but the longer the status quo is left——— 

The Cuarrman. And the operation of it is postponed for a year. 

Mr. Bicks. Yes. 

Senator Kerr. But the decision of the district court, Senator, has 
not been made. 

The CuarrmMan. I understand that. I asked him, Senator Kerr, 
to present the suggestion to the Attorney General, and I made it not 
as a committee request, but as a personal request, as to whether he 
would agree to recommend that this be effective a year after the deci- 
sion is rendered and made. Is that objectionable ? 

Mr. Bicxs. Not at all, sir. You will receive a very prompt reply. 
(The information referred to follows :) 








Tue CHAIRMAN’S SUGGESTION THAT THE UNITED STATES AMEND ITS PLAN To Post- 
PONE ANY REQUIRED SALE OR DISTRIBUTION FOR 1 YEAR AFTER ENTRY OF A FINAL 
JUDGMENT 


At present, the Government’s proposed relief plan (art. VI) specifies: 

“Beginning 90 days after the date of entry of this final judgment and on each 
anniversary date thereafter, for a total of 10 years, the trustee shall distribute 
to holders of Du Point common stock, other than Christiana, Delaware, and the 
stockholders of Delaware, one-tenth of the proportionate shares of General 
Motors stock. As to the proportionate shares allocable to Christiana, Delaware, 
and the stockholders of Delaware, the trustee shall dispose of such shares in 
accordance with article VII hereof,” 

And article VII of the proposed judgment, after providing for options to Du 
Pont holders (other than Christiana, Delaware, and the stockholders of Dela- 
ware) to buy GM stock which must be sold each year, directs: 

“The trustee * * * to sell [subject to prevailing market conditions] any of 
the shares of General Motors stock allocable to Christiana, Delaware, and the 
stockholders of Delaware, and the General Motors stock deposited by Christiana 
and Delaware with the trustee, with respect to which the options to purchase are 
not exercised by Du Pont common stockholders. Such sale shall be made within 
l year after the date of expiration of such options * * *.” 

In sum, then, the Government’s proposed plan would require a distribution to 
Du Pont’s stockholders of General Motors stock 90 days after the judgment be- 
came effective. And sale of GM stock, allocable to Christiana, Delaware, and 
stockholders of Delaware, would be required “within 1 year’ after the judg- 
ment. 

In the context of the Government's recommended plan, we would not feel it 
advisable to put off the first distribution until 1 year after the date of entry of 
the final judgment. As one witness (who also testified for Du Pont at the court 
relief hearing) put it (Senate Finance Committee hearings, May 27, 1959, R. 
pp. 236-237 ) : 

“Mr. Lenz. Well, frankly, I am a little bit concerned even by the 90-day delay, 
Senator Frear. I think the longer period that ensues between the final court 
decision and the divestiture action or the placing of the stock in the hands of 
the trustee, the distributions, and then the forced sales, the shorter period the 
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better, because we are going to have a considerably difficult chaotic market 
period, and here, as I view it, particularly with reference to the Du Pont share- 
holders who may find it advisable to sell the stock on a capital gains basis rather 
than wait and receive the distributions. 

“The longer the period lasts the more cumulative the effect. It is better, 
generally, in matters 

“The CHAIRMAN, You think they ought to make it operative in 24 hours, do 
you? 

“Mr. Lenz. If the mechanics, Senator Byrd, could be worked out perfectly a 
much shorter period, I think, would be preferable, say, 30 days. I think there 
must be some proper time period to get all the mechanics worked out.” 

Moreover, 2 years have already passed since the Supreme Court's decision 
in this case. Relief hearings have just been concluded. Any decision by the 
district court is yet to come. Even after such decision still possible might be 
further appeal. In these circumstances, we could not agree to any added delay 
in effectuating that relief needed to remedy the violation found by the Supreme 
Court. 

In fact, one reason this Department favors appropriate legislation to remove 
tax barriers to divestiture is that the time needed to effectuate relief here could 
be shortened, and shortened considerably *—rather than deferred. More broadly, 
need for such appropriate legislation stems not only from this case, but from 
anticipated benefits to our overall enforcement program. 

However, regarding the Government’s plan, the United States has made clear 
that it would consider most seriously any alternative plan to effectuate divesti- 
ture promptly. Thus, were Du Pont to propose a plan requiring complete 
divestiture in less than 10 years, but postponing any initial distribution for a 
year while avoiding any undue market upset, we would be pleased to consider it 
most seriously. 





The CuamrMan. You are giving 90 days now. 

Mr. Bicxs. Yes. 

The Craran. I think in simple justice it should be longer be- 
cause if those affected by this decision have to ask for retroactive 
taxation remedies, they would be at a great disadvantage, because 
there is a disinclination on the part of Congress to adopt any retro- 
active taxation measures. 

Senator Witx1ams. Might I ask one other question here? 

Do you recognize and recommend some type of legislation dealing 
with this problem? Is that correct? 

Mr. Bricks. Some type, yes. 

Senator WiLLIAMs. coo type of legislation? 

Mr. Bross. Yes. 

Senator Wixtiams. S. 200 has been before the Congress close to a 
year. You have had copies of it. 

Mr. Bicxs. Yes. 

Senator Wiiut1ams. You are opposed to it ? 

Mr. Bricks. Yes, Senator. 

Senator Wii11ams. Do you have any recommendation to offer? 
Don’t you think you have the responsibility to have such a recom- 


2 Underscoring the competitive importance of prompt effectuation of Du Pont-General 
Motors relief are the views of a mechanical consultant, end-use development section, Sales 
Division, Du Pont (proposed Government Trial Exhibit No. 236, excluded as evidence), by 
the Conrt in the relief hearing, but included in the record as an offer of proof, that— 

“There are three fundamental reasons why plastics are important in the automotive 
industry today and why they will grow in importance in years to come. First, plastics 
offer the designer a number of useful properties, in various combinations, not available in 
any other class of materials. Second, the raw materials needed to manufacture plastics 
are in ample supply to meet any foreseeable requirements. ‘Third is the simple element 
of economics.” 

With such factors uppermost, he noted: 

“The idea of a ‘plastic automobile’ seems to appeal to the imagination of the general 
ublic. I think a poll would show that most people visualize the car of the future as 
eing made from plastic, and I think they are right. The only real question is hew far 

away is the future.” 
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mendation rather than just come down and say that that which is 
proposed is no ood ¢ ou admit we should do something, but appar- 
vitly you don’t know what. 

Mr. Bricks. Senator, I would like to be able to make some proposal. 
But I think in all candor we have got—at least I wouldn’t be meeting 
my responsibility to this committee if I gave any assurance that I, 
based on my antitrust enforcement experience, am competent to say 
that of a hundred possibilities, we have considered them all, and these 
two, three, or four are worthy of serious consideration. I don’t 
think our special competence in the antitrust field warrants our giving 
any assurance to this committee that we have the precise answer in the 
tax field, and we know just what this committee should do. 

Senator Wiii1aMs. How soon could we get an answer from you in 
connection with the Treasury’s recommendations of yesterday ? 

Mr. Bricks. Partial liquidation ? 

Senator WitiiaMs. Yes. 

Mr. Bioxs. I think we could do it very promptly, sir. We shall 
also try to have some kind of meeting of the minds of those who are 
interested in this problem—to canvass all the proposals and be able 
to report more fully on all of them. That is what I thought Senator 
Byrd asked in the beginning. But we will be happy to comment 
specifically on Treasury’s proposal. 

Senator Witttams. [think you could do both. 

Mr. Bicxs. Yes, sir. 

(The Justice Department report on the amendment to S. 200 pro- 
posed by Senator Frear appears on p. 317; the Justice Department 
report on the proposal by the Treasury Department appears on p, 325; 
the committee clerk was subsequently advised by Mr. Bicks on June 18 
that the Justice Department declined to submit further recommenda- 
tions as suggested by Senator Williams. ) 

Senator Bennerr. May I ask a question, Mr. Chairman ? 

Was the language of S. 200 discussed with the Department of 
Justice before it was finally drafted ? 

Mr. Bicxs. Not with me, Senator. I don’t know if it was with 
anybody else. I can’t speak for the activity of —— 

Senator Bennett. Is it not a fact that it not only was discussed 
but some of the language in S. 200 came as a result of suggestions from 
the Department of Justice? 

Mr. Bricks. Not from me, sir. 

Senator Bennerr. Would you like to find that out and answer that 
question for the committee? 

Mr. Bicxs. I will, Senator. 

(The information referred to is as follows:) 

Approximately 1 year ago, at the invitation of Mr. Colin Stam, George D. 
Reycraft and Eugene J. Metzger of the Antitrust Division staff discussed with 
Mr. Stam and members of his staff a draft prepared by Mr. Stam’s staff of leg- 
islation substantially identical to S. 200. At that time, Mr. Reycraft expressed 
the view that any legislation of the type proposed should contain language 
ae that its provisions become operative only if the judgment, decree, or 
order— 

(1) Recites that such divestment is necessary or appropriate to effectuate 
the policies of the Sherman Act or the Clayton Act, or both; and 
(2) Recites that nonrecognition of gain is required to reach an equitable 


judgment, decree, or order in such suit or proceeding. 
language substantially identical to that proposed was included in S. 200. 
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However, Messrs. Reycraft and Metzger were acting as staff technicians anq 
expressed no policy view on the wisdom of S. 200—or, for that matter, the need 
for any proposal. And furthermore, not discussed at that meeting was the 
so-called secondary passthrough problem—particularly in the context of the 
pending Du Pont-General Motors proceeding. It is S. 200’s impact on that 
problem which forms a principal basis for this Department's objection to that 
measure. 

Senator Anprerson. I want to say to the witness he has been helpful 
to me. I recall when Senator Br idges offered an amendment on the 
floor on a tax bill that attacked this problem I objected to it, and 
I think I was the only Senator that spoke against it. I felt this was a 
matter that ought to be explored by the committee, and I am trying 
to find out what attitude I ought to take, and I am very much hel; ped 
by your assurance it would help the antitrust features of this if we 
get the financial features out of the way. 

Mr. Bicks. Senator, that is the basis of our whole interest in this 
part of our program to improve antitrust effectiveness. 

As I began my presentation this morning, I explained the Attorney 
General’s proposals first, to find out violations via premerger notifica- 
tion ; second, to get data to determine whether or not to sue; third, his 
recommendations to upgrade criminal penalties; and fourth, to make 
more effective civil relief. We are anxious to find some means of 
improving the effectiveness of divestiture as an enforcement remedy. 
And that is the basis of our interest. 

Senator Winuiams. As I understand it, what you want is a law not 
dealing with this case alone, but with all cases from here on. 

Mr. Briexs. Right. A proposal to help our broad antitrust en- 
forcement program. 

Senator Wiii1aMs. Yes. 

The Cuarrman. If you make recommendations, will that be done in 
conjunction with the Treasury ? 

Mr. Bricks. I am inclined to think Treasury would be much more 
competent than we would. But we must, of course, consult with them. 

The CuatrrMan. Have you consulted up to date ? 

Mr. Bricks. We have tried to, Senator. 

The Cuatrman. Have you had a meeting of minds as to what should 
be done yet? 

Mr. Brcxs. Not precisely, Senator. 

The Cuarrman. When do you think you would have such ? 

Mr. Bicxs. We will endeavor to move quite quickly. 

Senator Wiiu1AMs. Did Treasury discuss this proposal with you be- 
fore they suggested it? 

Mr. Bricks. Just very briefly, but I have never seen it worked out in 
detail. And Senator Kerr's questions pointed out some of the am- 
biguities in it. So I really can’t comment on it until I see it amplified. 

Senator Bennetr. Mr. Chairman, if I may ask a question, isn’t 
part of the problem here that neither Treasury nor Department of 
Justice has reached the point yet where one will take the leadership! 

As I understand it, Treasury’s testimony was yesterday that they 
would be glad to work with the Department of Justice; and now you 

say you will be glad to work with Treasury. Who is going to step in 
and take this problem over ? 

Mr. Bicxs. Senator, I can be no more direct than I have been about 
our interest in this problem. We are certainly concerned with im- 
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proving the effectiveness of our enforcement program. However, I 
must be candid about the limitations of our knowledge. We cannot 
assure this committee that we know of every possible tax approac h to 
this problem. Because we do not. I think the initiative in suggest- 
ing numerous proposals should come from Treasury or your Joint 
Committee on Internal Revenue Taxation. We will be go: a to com- 
ment on how each of the proposals would work out. But T do not 
think, because of our own lack of knowledge here, we should be put in 
the position of canvassing the entire range of tax possibilities. We 
just are not experts in that field. 

Senator Bennerr. You are saying flatly that it is Treasury’s re- 
sponsibility; you are willing to he ‘Ip ‘them, but you are not willing to 
take the ultimate responsibility of bringing recommendations to us, 
are you not ¢ 

Mr. Bicks. I do not believe SO, Senator: I do not believe SO. 

Senator Bennetr. We then come back, if we are dependent on the 
administration for recommendations, where are they going to come 
from ¢ 

Mr. Bicxs. I think they should come from Treasury and Justice. 
And I think we ought to get together and work them out. 

Senator Bennerr. Well, the comment is made that Treasury said, 
“We will follow the Department of Justice,” and now you say, “We 
think Treasury should do it.” 

How are you going to get together, and who is going to come up 
with these suggestions / 

Mr. Bicks. I think our working people ought to sit down together 
immediately and start. As to who comes up with proposals, I assume 
that is as much a matter of this committee’s pleasure as our judg- 
ment. 

I think there is no question that when we do come up with them 
both of us ought to be responsible for them. 

Senator Bennerr. And you ought to stand together on them. 

Mr. Bicxs. Yes, to the extent we can, and if we are not together 
we ought to inform the committee. 

Senator bennerr. That is right. 

That is all, Mr. Chairmen. 

Mr. Bicks. As we have tried to do today. 

Senator Kerr. I would like for the president of the Du Pont Co., 
if he has any observations to make at this point, in view of their perti- 
nency, to do so with reference to this suggested period of delay by the 
district court in the event the district court dec ided to adopt the 
recommendations of the Justice Department. 

Does the president of the company feel that that would create 
any problems to management or would it be just as good one way 
as another 


STATEMENT OF CRAWFORD H. GREENEWALT, PRESIDENT, 
E. I. du PONT de NEMOURS & CO.—Resumed 


Mr. Greenewact. I am not sure—shall I come up here ? 

The Cuarrman. Mr. Greenewalt. 

Mr. GreENEWALT. I must si y as I followed this discussion, I am not 
quite sure I understand your proposal. 
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Are you saying, Senator Byrd, in asking your question that a dela 
in the implementation of the decision of any court of final jurisdic. 
tion would not introduce retroactivity into the pending legislation? 

The CHarrman. I was suggesting that in this particular case, the 
Justice Department’s 90-day recommendation to the judge, be changed 
toa year. I suggest this so that if legislation is not enacted in this 
Congress—and nobody knows what will happen with it; it has not 
even begun in the House; and the House has to originate legislation 
of this character—those who are seeking relief will not be under the 
disadvantage of having to ask for retroactive legislation. 

Mr. Greenewatt. Well, do I understand you to say, sir, that if 
the court in Chicago decides with the Government, but that the im- 
plementation of that decision be delayed for a year—— 

The CuarrMan. It is now 90 days. 

Mr. GreeNEwALt. Yes. 

The CHarrman. That is in the recommendation of the Justice De- 
partment. 

Mr. Greenewatt. Do I understand you to say that delay would 
not introduce the feature of retroactivity in Senator Frear’s legis- 
lation ? 

The Cuarrman. It would not introduce the feature of retroactivity 
so far as legislation by Congress is concerned, because within a year, 
if Congress desires to do anything about it, they can enact legislation, 
Is that clear? I mean, the retroactivity is in connection with the 
passage of a law by Congress. 

Mr. GrREENEWALT. Quite frankly, the thing that I am fearful of is 
this question of retroactivity. 

Now, I understand the situation you are assuming is that Judge 
LaBuy in Chicago decides for the Government, let us say, that divesti- 
ture is mandatory in this case, but that the implementation of that 
decision is delayed for a year? It would seem to me, although I am 
a complete innocent in the law, that that would almost inevitably imply 
that the legislation passed would have to be retroactive since it would 
be passed after the court in Chicago had handed down its decision. 

Am I wrong or have I misunderstood you, sir ? 

The Cuatrman. The decision would have been handed down. But 
it would not be in effect. I would not think it would be retroactive 
in actuality. 

Mr. Greenewatt. Frankly, sir, the thing that disturbs me is the 
element of retroactivity. 

As I understand it, the situation we assume is that Judge LaBuy, 
in due course, perhaps in a few months, perhaps longer than that, 
will hand down a decision holding for the Government. 

Senator Kerr. And that decision will have been finalized by what- 
ever action the Supreme Court needs to take to make it so. 

Mr. GrEENEWALT. Well then we have a decision requiring divesti- 
ture. 

Senator Kerr. Yes. 

Mr. Greenewat. And it would be my understanding that any 
legislation passed after that decision had been handed down would 
have implicit in it the feature of retroactivity because the decision 
has been handed down. 

The Cuatrman, It was not my purpose to suggest that the pending 
legislation not be enacted. 
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Senator Kerr. He would rather have the Congress remove the basis 
for the execution than to have it forgiven; either prevent or post- 

ne it, but eliminate it—certainly after the decision had been made. 

Mr. Greenewacr. Well, the feature that really concerns me—let 
me make my statement positive sly rather than on an iffy basis—the 
thing that really concerns me is this: I am fully aware of the fact 
that retroactive legislation presents difficulties. 

This is, frankly, the reason why I, for our stockholders, would 
press for prompt action by the Congress simply to avoid the question 
of retroactivity. 

The thing L am fearful of is if the Judge, backed, perhaps, by the 
Supreme Court, holds for the Government in this litigation, that 
any legis ‘lation passed thereafter will be held to be retroactive. And 
this is the aspect of it that I do not like. 

Senator Wiiu1ams. As I understand what Senator Byrd was sug- 
gesting, it was not that we stop considering this bill, but that we pro- 
ceed. And that if we can reach an area of agreement between the 
Congress and the Departments whereby legislation would be enacted, 
good. 

But in the event there is no action taken at this session and during 
the interim, the court rendered its dec ision, and the Supreme Court 
upheld it, it could then become effective prior to Congress’ reconven- 
ing next year. If they had an effective date 1 year after such dec ision, 
it would eliminate from the minds of Congress and Treasury ques- 
tions with respect to retroactivity. It was just a point of legislative 
procedure in Congress that the chairman was trying to get around. 

Mr. Greenewact. I think, Senator, you would have to answer that 
question rather than I. 

Senator WiuuiaMs. If there were such an undertsanding between the 
Departments, Congress, and all parties concerned, we would remove 
from this field the question of nee tivity. 

Mr. GreenewattT. Well, as I say, Il am afraid you will have to answer 
that question. My own view as a layman would be that the decision 
of the court of final jurisdiction was the critical point, and not the 
beginning of the actual distribution. But if that is not, correct, I 
would certainly yield. 

The thing I w ish to say is—— 

Senator Kerr. Let me say that, as a man with a very limited experi- 
ence in the practice of the law, I would not avoid agreeing that your 
conclusion is the inescapable one. For whatever comfort it may be to 

ou as a layman, that is the opinion of one very mediocre lawyer. 
ishightor. | 

Mr. Greenwatt. Well, frankly, sir-—— 

Senator Gore. Mr. C hairman, I think we ought to pause for a mo- 
ment. This is the first time I ever heard him admit any semblance of 
mediocrity. [Laughter.]} 

Senator Kerr. I would much rather admit it and then try to let 
action refute it than to have others make the accusation and try to 
overcome it. [ Laughter. | 

Mr. GreeNEWALT. Let me admit with complete frankness I am not a 
lawyer at all, mediocre or otherwise. 

Senator Kerr. Well, for one who is not a lawyer I must say you 
made what I believe to be an accurately legal deduction in that. 
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Mr. GreeNewact. Perhaps the Department of Justice will give me 
a job. 

Senator Kerr. If that is all they ever give me, I will be very happy. 

{ Laughter. | 

Senator Bennerr. You mean, Senator, if they let you go to work 
for them and not go to work on you. 

Senator Kerr. Th: at is certs ainly one interpretation that would not 
be inconsistent with what I said. 

[ Laughter. | 

Senator Bennerr. Mr. Chairman, it seems to me our trouble here 
is the difference in the application of the word “retroactivity.” 

It is true that action after a decision of the court is retroactive, but 
T am sure the chairman, in referring to retroactivity, thinks of it in 
the narrower field, in the sense that you are applying a tax to a period 
that has already passed; and in a sense you are both correct in your 
assumption. 

Mr. GreEENEWALT. I was merely bowing to those wiser in that field 
than I. 

I wish to state positively that the thing I would be fearful of is the 
retroactive effect of any legislation that is passed. Now you can 
define the critical point at which retroactivity commences. 

Senator Bennerr. For your purposes, you are concerned with retro- 
activity in the general sense. The chairman is concerned with it in 
the narrow sense. 

The CHatrmMan. The pan ictical sense. 

Senator Bennett. He is facing a situation in which we might be 
called upon to develop a tax plan to apply to a period which had 
already passed. 

The CoarrMan. When distribution has already been made. 

Senator WitiiaMs. If there had previously been an agreement 
among the Congress and me company and the courts of the effective 
date of 1 year, none of us would be able to argue retroactivity in 
enacting the legislation. 

Mr. GreeNnewa ct. If that is so, I would certainly have no objection. 

The Cuatrman. Independent of the retroactivity feature, I think 
they ought to have a year in this gigantic operation. 

Senator Gore. May I ask a question ? 

The CuatrrmMan. Senator Gore. 

Senator Gore. Mr. Greenewalt, is there any reason why the Du Pont 
Co. could not make the decision to effectuate this distribution without 
a court order ? 

Mr. Greenewat. No. We are free, as a corporation, to distribute 
any property we have at any time. Is that what you are getting at! 

Senator Gore. Yes. 

Mr. Greenewat. The reason, of course, that we do not do it, that 
we could not even consider it in terms of the interests of our stock- 
holders, is the tremendous tax penalty that would be imposed on the 
stockholders. 

Senator Gore. Why not try to fix this, in a discussion of the period, 
whether retroactive or not—it is within the power of the corporation 
to make this distribution ? 

Mr. GreeNewatt. It is, indeed. 
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Senator Gore. And if it chose to do so, there would be no possibility 
of stockholders having such income as is distributed to them treated 
other than ordinary income ? 

Mr. GREENEWALT. That is correct. 

Senator Gore. That brings up the basic point that gives me the 

atest worry about this bill—that is, the differentiation with respect 
to the causes of the decisions of cor porations. 

Corporations may make decisions for distribution for various rea 
sons—involuntary, ‘volunt tary, and varying degrees of both—and yet 
this bill would set up a priority for an involunts ary distribution under 
these particular circumstances. 

I do not quite see how the decision of a corporation, whether vouun- 
tary or involuntary, can follow through or can properly be carried 
through, to a different taxpayer, who is the stockholder, under our 
whole concept of corporations and corporation law. The corporation 
isa different entity. How can you justify treating differently the dis- 
tribution of a corporation, which distribution is made voluntarily, 
and a distribution by a corporation which is made as a result of a court 
order, or other kind of circumstances that would induce, perhaps, an 
involuntary distribution ? 

Mr. Grernewact. Did you say voluntary or involuntary ¢ 

Senator Gore. Involuntary. 

Mr. GREENEWALT. Well, sir, I think that 

Senator Gore. Isn’t that the basic question here ? 

Mr. Greenewat. Frankly, I do not think it is. I think that the—— 

Senator Gore. With me it is. 

Mr. Greenewar. Well, the point here, I say, centers around the 
word “compulsion.” 

Most of us are able to take our own course in taking any action that 
we choose. We may do it in our own time and at our own pleasure. 
The tax consequences are there, but we can choose the time at which 
we wish to become subject to them. 

In the present case, the point is that the Du Pont Co. is forced to 
make a distribution—— 

Senator Gore. I understand that. 

Mr. Greenewaur. And its shareholders are, in accordance with that 
distribution, forced to receive stock and to pay a tax on that receipt 
even though the entire transaction is against their will; and the cor- 
poration is forced to make a distribution which it has no wish to 
make and which, under the present tax laws, I doubt that it would 
ever make, 

Senator Gore. I understand the circumstances which you describe, 
but you have not responded to my question, which is: How does the— 
and how can the—decision of a corporation, whether voluntary or in- 
voluntary, be carried through either to the hurt or the benefit of an 
entirely different person, the stockholder, unless you provide the law 
which sive them that benefit ? 

Mr. GrREENEWALT. Now, it seems to me the point I was making, in 
response to your question, Senator, is that the key to this whole prob- 
lem seems to be—it seems to me is in the word “c ompulsion.” 


Now, the question has been asked several times during these 
hearings 
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Senator Gore. If I may point this up; I agree that is the key word 
on which this plea is made, but I would say that the basic deci ‘sion, 
so far as I can see it, is the justification for giving favorable tre: itment 
to a distribution, on the one hand, and unfavorable treatment to dis- 
tribution on the other. 

The individual stockholder has no part in the decision of the corpo- 

ration unless he has the deciding vote at a meeting of stockholders— 
and that is a rare, rare thing. 

Mr. Grrenewatt. I suspect, sir, that if the Du Pont Co. had ever 
voluntarily distributed the General Motors stock and had put its stock- 
holders under the burden of this tax—that the management of the 
Du Pont Co. would have lasted only until the next annual meeting, 

Senator Kerr. You do not mean to say that the stockholders feels 
that the management has any responsibility to look after his economic 
welfare? [ Laughter. | 

Mr. Greenewact. I certainly do. 

Senator Kerr. And that he even might feel it so strongly as to want 
a change in the management if they did that which, if continued, 
would result in the liquidation of their company and the confiscation 
of the assets by the Government. You think you have got a set of 
stockholders that would resent a situation of that kind i Laughter. } 

Mr. Greenewatt. As I said to Senator Gore, Senator Kerr, I think 
that had the Du Pont Co. at any time in recent years simply distrib- 
uted the General Motors stock to its stockholders and subjected them 
to tax, I suspect the management would have lasted only until the 
next annual meeting. 

Senator Kerr. If your bylaws have any provision whereby a call 
of stockholders can be made for other management, I think your 
statement is decidedly on the conservative side. 

Mr. Greenewact. I am afraid you are right, sir. 

But, Senator Gore, if I might continue to answer your question— 
because I think this word “compulsion” is an important one, I think, 
as was brought out several times in these hearings—no one was able 
to suggest any case outside of the antitrust laws where a compulsory 
act did not have the tax consequences forgiven. 

For example—and this case is not different from the one before 
this committee—if you have built a house and it has increased in value 
over a period of years and they are going to run a State highway 
through your property and your house is condemned, so that involun- 

tarily you are required to dispose of that house—it is my understand- 
ing that according to the law any tax to which you are subject on the 
increase in value of your property is forgiven. 

Senator Kerr. In the event that you reinvested it in similar prop- 
erty over a certain period of time, forgiveness i is not automatic. 

Mr. Greenewatt. This is an element of compulsion under which the 
tax is forgiven. 

Senator Kerr. There are numerous cases in which the taxpayer has 
access to a sanctuary—and I think that is a situation—the one you 
mentioned, is it not, Mr. Stam?—that the forgiveness is not auto- 
matic, but is coupled with the reinvestment of they proceeds. 

Senator Gore. In a home. 

Senator Kerr. As provided by the law. 
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Mr. Sram. In some situations we defer the tax until the property 

ts out in the form of cash. In distribution situations, that is gen- 
erally the result. 

Senator Kerr. I understand, but in the case mentioned by the 
witness—— 

Mr. Stam. Was he referring to involuntarily 

Senator Kerr. He referred to where a man’s home was condemned 
for the right-of-way of a highway, and, receiving the payment 
awarded him, he had a profitable transaction. punts 

Now, I just want the record to be clear as to when that tax liability 
accrues and under what circumstances it can either be postponed or 
forgiven. 

Mr. Sram. It can be postponed because of the compulsion that is 
involved 

Senator Kerr. Yes. 

Mr. Sram (continuing). Which we call something like an invol- 
untary conversion. He is forced to do that and, therefore, we do 
not get any tax at the time he is forced to make the sale. But he 
postpones the recognition of gain until some time later when the 
property that he gets, when he acquires substantially identical 
property i es 

Senator Kerr. In other words, he must acquire substantially simi- 
lar property—— 

Mr. Sram. Within a certain time. 

Senator Kerr. Within a certain time in order to postpone the 
effectiveness of the tax. 

Mr. Sram. Yes. 

Mr. GreEENEWALT. You see, Senator, that is really the case here. 

Senator Gore, Let me give you another case. 

Mr. GreENEWALT. The Du Pont Co. 

Senator Gore. Suppose I own a building which is not my home, 
but a business property, and I have made the mistake of endorsing a 
rather large note which I am called upon to pay, in consequence of 
which I must sell my building, on which sale I realize a sizable profit. 
Would not that be compulsion of a sort? 

Senator Kerr. No, because you could borrow money on the build- 
ing and not sell it. 

Senator Gore. That might or might not be the case. My debt might 
be as large as the entire value of the building, and I might not be 
able to get a loan of a hundred percent. 

Wouldn’t that be compulsion of a sort? 

Mr. Greenewa.t. Yes, but not compulsion under a law of the Gov- 
ernment. It seems to me that there is another differentiation here, 
the transaction 

Senator Gore. Wait a minute, the law of the Government. I 
would have to argue with you there. Under the laws under which we 
operate, I would be required to pay my debts. 

Mr. GREENEWALT. Yes. 

Senator Gore. And in consequence of that requirement I might be 
forced by circumstances to dispose of a building, from the sale of 
which I would realize a profit, and even though the entire proceeds 
would be required to satisfy the debt as a result of my mistake in 
endorsing the note, I would nevertheless be incurring a tax liability. 
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Senator Kerr. Would the Senator yield? 

Senator Gore. Yes. 

Senator Kerr. Forgive me for interrupting you there. There js 
no law requiring you to sign a note. 

Senator Gorr. There is no law requiring me to buy Du Pont stock 
either. 

Senator Kerr. There is a law that protects you in the ownership 
of it to where they are not required to voluntary pass out to you, as 
a stockholder, their portfolio of investments at a time which would 
result not only in reducing their working capital and earning e: apac- 
ity but also at a time when it would result in what they would regard 
and you would feel is a confiscatory tax by the Government by reason 
of your having received it. 

Senator Gone. There is not a law that requires any distribution 
whatever. 

Mr. Greenewatt. If I might make this statement, sir, I think 
that the difference is this: If the value of a property has increased 
over a period of time, which is your presumption, as cert: uinly it has 
for many Du Pont arenes, should they ever dispose ‘of that 
property they will have a capital gains tax to pay on their profits. 

The bill that is ‘or you gentlemen does not relieve those taxes 
in any way. They would still have a capital gains tax to pay at any 
time they disposed of the property. 

So that the point is you sell your building on which you have a 
profit, you pay a capital gains tax on whatever that profit is. 

When any Du Pont stockholder with or without S. 200 disposes of 
his asset. in the company he pays a capital gains tax on it under any 
circumstances. 

Senator Kerr. He would have to do that even if that was required 
to have him pay that note. 

Mr. Greenewact. Precisely. If he has bought his Du Pont stock 
on tick, and it goes down, but he has a profit, and he has to sell it to 
pay the note he is subject to that tax. 

The difference here, of course, is that there is a wholly different tax, 
ordinary income tax, which is imposed upon him, which he had no 
expectation that he would ever have to pay. 

Whether or not S. 200 passes, he will have to pay the capital gains 
tax when he disposes of the asset. 

Senator Gore. All right. 

Let me ask you another question. Suppose that XY Corp. in the 
State of Kentucky owns 1,000 shares of Du Pont stock. 

If this distribution is made without the passage of legislation 
what would be the tax on XY Corp. ? 

Mr. GrREENEWALT. Well, my understanding is that the tax on 
XY Corp. would be based, first of all, on the cost of the ( General 
Motors to the Du Pont Co. which averages about $2.10 a share. 

That would be treated as a dividend from the Du Pont Co. to the 
XY Corp. and would be taxed at the intercorporate dividend rate, 
which is 15 percent of 52 percent, or about 7.8 percent or so. 

Senator Gore. So it would be something in the order of 16 cents a 
share? 

Mr. Greenewatt. That is correct: that is my understanding of the 
law. 

Senator Gore. All right. 
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So XY Corp. would receive 1,000 shares on which it would owe a 
tax of $1,600. 

Mr. GREENEWALT. $160, I believe. 

Senator Gore. It is better than I thought; that is right, $160. That 
shows Why I am a Senator and you are president of Du Pont Co. 
(Laughter. | ; 

Mr. GREENEWALT. I have noslide rule. 

Senator Gore. One reason, I say. 

Now, if this XY Corp., then having 1,000 shares of this stock 
which you have distributed to it, on whic h it has paid a tax of $160, 
then decides to make a distribution to its stockholders, what would 
be the tax situation / 

Mr. GreENEWALT. Well now, I think I know this, but I am subject 
tocorrection by Mr. Stam. 

As I understand it, the distribution by the XY Corp. would be 
treated as a dividend to the shareholders of the XY Corp., and the 
tax would be based on the fair market value of the stock. It would 
be taxed at ordinary income rates, to the extent that it was not in 
excess of the accumulated surplus of the XY Corp. 

Mr. Stam nods his head. 

Senator Gore. All right now, if this bill were passed what would 
be the situation / 

Mr. GreeNEWALT. My understanding is that if the bill is passed and 
the XY Corp. is required—you see, under the situation you set up the 
XY Corp. is under no compulsion to distribute the General Motors 
stock that. it has received. 

Senator Gore. That is right. 

Mr. Greenewatr. Under those circumstances the tax would be as 
Ihave recited. With S. 200 the tax circumstances would be precisely 
the same. 

Senator Gore. S. 200 would not change that ? 

Mr. GreENEWALT. No. 

The only way, as I understand the situation—Senator Frear will 
correct me if I am wrong: 

Senator Gore. That was not the testimony of the Justice Depart- 
ment. 

Mr. GreeNEWALT. Well, the Justice Department was speaking, I 
think, of a particular holding corporation. 

Senator Gore. May I just interrupt to ask, aren’t you the gentle- 
man who testified ? 

Mr. Bicxs. Yes, I am, Senator. 

Senator Gore. What is your answer to the question ? 

Mr. Bickxs. The same as Mr. Greenewalt’s. 

Senator Gore. Then the distribution of XY Corp. would not be 
affected at all by S. 200? 

Mr. Bicxs. Unless the *y are defendants in a suit. 

Mr. Greenewacr. Not at all. 

Senator Gort. Then you misunderstood my question this morning 
or I misunderstood your answer. 

Mr, Greenewaur. My understanding is that if the XY corporation 
were made a defendant under the antitrust laws, and if the XY cor- 
poration were held guilty by virtue of its holding of the General 
Motors stock and were required to distribute that stock to its stock- 
holders, then S. 200 would apply; but if XY corporation simply re- 
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ceived the stock and then wished to declare it out to its shareholders 
it would be taxed in accordance with the present law, and §, 209 
would have no effect whatever on it. 

Senator Gore. As you understand it, S. 200 only affects the cor. 
porations which are defendants in the litigation ¢ 

Senator Kerr. And compelled to divest under the judgment of g 
court of final jurisdiction. 

Senator Gore. Under the decree. 

Thank you, Mr. Chairman. 

The Cuarrman. Thank you very much, Mr. Greenewalt. 

(Mr. Greenewalt subsequently submitted the following supple. 
mental statement for the record :) 


SUPPLEMENTAL STATEMENT OF CRAWFORD H. GREENEWALT 


During the course of the hearings on 8. 200, the representative of the Depart. 
ment of Justice expressed opposition to that feature of the bill which would 
apply to successive distributions as distinguished from primary distributions 
under antitrust decrees. This supplemental statement will be limited to com. 
ments on this aspect of the bill. 

The bill as now drafted would apply to distributions of property by any 
corporation which was ordered to do so by a court in an antitrust proceeding 
where the appropriate findings were made by such court. Thus if corporation 
A held stock in corporation B and corporation B were ordered to distribute 
property to its stockholders, including corporation A, the provisions of §S. 200 
would extend to a further distribution of such property by corporation A if (1) 
corporation A was a party to the proceeding and was subjected to a decree re 
quiring such further distribution and (2) the court found that such further 
distribution and the nonrecognition of taxable income was necessary to achieve 
an effective and equitable result. 

As applied to the Du Pont case the situation would be as follows: Christiana 
and Delaware each hold stock in the Du Pont Co. and Delaware holds stock 
in Christiana. Both Christiana and Delaware are parties to the proceeding. 
If the court should order the Du Pont Co. to distribute the General Motors 
stock to its stockholders, including Christiana and Delaware, and also order 
Christiana and Delaware to distribute the General Motors stock so received 
to their stockholders, and in each instance the appropriate findings were made 
by the court, each distribution under 8S. 200 could be made without immediate 
taxable effect upon the stockholders of each of the three companies. 

In the Du Pont litigation the Department of Justice has taken the position 
that the General Motors stock distributable to Christiana and Delaware should 
be sold for their account rather than distributed to their stockholders. The 
basis for this position is the claim that a further distribution to the stockholders 
of Christiana and Delaware would be ineffective from the Department’s point 
of view, since it would leave in the hands of such stockholders a sizable aggre 
gate interest in General Motors, the two corporations together holding ap- 
proximately 30 percent of the stock of the Du Pont Co. or approximately an 
8-percent interest in General Motors. Christiana and Delaware, on the other 
hand, have strongly disputed the Department’s position both on the facts and the 
law. The issue as to the necessity of special relief against these two companies 
is therefore now under advisement by the court. 

As we understand it, the Department has suggested that Congress should 
not pass legislation which would permit a tax-free distribution to the stock 
holders of Christiana and Delaware because if it did so the court might enter 
such a decree contrary to the desires of the Department and contrary to its 
duty, as the Department sees it, under the antitrust laws. In other words, the 
Department has asked the Congress to restrict the remedial legislation because 


of its feal that the courts, including the Supreme Court, will not agree with its | 


views as to the disposition of this particular case. 

The Department has taken the position that some form of remedial tax legis 
lation would be helpful in the effective enforcement of the antitrust laws by 
eliminating a barrier to distributions which would otherwise be desirable. The 
Department cannot now say that all so-called secondary distributions would 
undesirable under the antitrust laws and yet it is suggesting that the existing 
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tax barrier to such distributions should be retained because it thinks this 
particular distribution would be undesirable and because it has no confidence 
that the lower court and the Supreme Court will agree with its views in this 


regard. ; : S " : ‘ 
Gertainly the Department, in favoring legislation which would give tax relief 


jn primary distributions, is not representing that distributions in all such cases 
would be adequate under the antitrust laws. No more should it ask Congress 
to prejudge the appropriateness of such distributions on secondary levels. 
These questions should be left for determination through the normal judicial 
channels. ; bo . 

In short, if the courts agree with the position of the Department of Justice, 
Christiana and Delaware will be required to have the stock sold, and S. 200 will 
have no application. On the other hand, if the courts disagree and, instead, 
order that the stock received by Christiana and Delaware should be distributed 
to their respective stockholders, there is no reason in policy why those stock- 
holders should be treated differently from all other stockholders to whom the 
stock is distributed. 

The Cuarrman. The next witness is Mr. Roswell Magill, of the 
American Bar Association. 

Mr. Bicxs. Am I excused ? 

The Cuarrman. Thank you very much, Mr. Bicks. 

Mr. Bickxs. Thank you. 


STATEMENT OF ROSWELL MAGILL, REPRESENTING SECTION OF 
ANTITRUST LAW, AMERICAN BAR ASSOCIATION 


Mr. Maoiiz. Thank you, Mr. Chairman. 

In view of time limitations, I think that the best I can do is 
toread the statement which, I believe, has been given to the members of 
the committee. 

You will observe the statement which I am presenting consists of 
two parts. 

I shall read the first part. The second part shows the additions 
and changes in the Frear bill which the American Bar Association 
committee deemed desirable. 

My name is Roswell Magill, and I am a partner in the law firm of 
Cravath, Swaine & Moore of New York City. I appear as chairman 
of a special committee appointed by the section of antitrust law of 
the American Bar Association to draft amendments to the Internal 
Revenue Code to provide expressly for corporate divestitures pursu- 
ant to antitrust decrees. Our committee worked with a special com- 
mittee appointed by the section of taxation of the American Bar As- 
sociation. We desire to submit for your consideration a draft of 
amendments to the Internal Revenue Code of 1954 providing for non- 
recognition of gain or loss in the case of certain corporate exchanges 
or distributions required under the antitrust laws. That draft, which 
Iam submitting herewith, has been approved by the Board of Govern- 
ors of the American Bar Association on May 18, 1959, for submission 
tothe Congress. 

(The document referred to follows :) 


EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDER UNDER THE ANTITRUST 
LAWS 


Resolved, That the American Bar Association recommends to the Congress 
that the Internal Revenue Code of 1954 be amended to provide for nonrecognition 
of gain or loss with respect to certain exchanges and distributions in obedience 
toorders under the antitrust laws; be it further 
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Resolved, That the association proposes that this result be achieved by adding 
to subtitle A, chapter 1, subchapter O of the Internal Revenue Code of 1954 
a new part, part LX, comprising sections 1111 to 1115, inclusive, and by ameng. 
ing section 1223 ; and be it further 

Resolved, That the section of antitrust law and the section of taxation are 
directed to urge the following amendments or their equivalent in purpose anq 
effect upon the proper committees of Congress: 


Section 1. That subtitle A, chapter 1, subchapter O of the Internal Revenye 
Code of 1954 be amended by adding the following new part: 


“PART IX—EXCHANGES AND DISTRIBUTIONS IN OBEDIENCE TO ORDER UNDER 
THE ANTITRUST LAWS 

“Sec. 1111. Exchanges of property for stock in obedience to order under the 
antitrust laws. 

“Sec. 1112. Distribution of stock in obedience to order under the antitrust 
laws. 

“Sec. 1113. Allocation of earnings and profits in certain corporate transfers 
and separations. 

“Sec. 111 Definitions. 

“Sec. 1115. Nonapplication of other provisions. 


Cue 


“Sec. 1111. ExcHANGES OF PROPERTY FOR STOCK IN OBEDIENCE To OrpDER UNpeR 
THE ANTITRUST Laws. 


“(a) GENERAL RuLe.—If a corporation (referred to in this part as the ‘trans- 
feror corporation’) subject to an antitrust order (as defined in section 1114(a)) 
transfers property in obedience to such order to another corporation (referred 
to in this part as the ‘acquiring corportaion’) solely in exchange for stock of 
the acquiring corporation, whether or not the acquiring corporation is a con- 
trolled corporation (as defined in section 1114(c)), then no gain or loss shall 
be recognized to the transferor corporation upon such exchange. 

“(b) ASSUMPTION oF LiaBILITy.—The fact that the acquiring corporation 
assumes a liability of the transferor corporation or acquires from the trans- 
feror corporation property subject to a liability, shall be disregarded in deter- 
mining whether the exchange is solely for stock of the acquiring corporation. 

“(c) Basts oF STocK TO ‘TRANSFEROR CorPORATION.—The basis to the trans- 
feror corporation of the stock of the acquiring corporation acquired in an ex- 
change to which subsection (a) applies shall be the basis of the property trans- 
ferred in exchange therefor. 

“(d) Basis oF Property TO ACQUIRING CorPoRATION.—The basis to the acquir- 
ing corporation of property acquired in an exchange to which subsection (a) 
applies shall be the same as it would be in the hands of the transferor corporation. 

“(e) Acquisitions To Avorp FEpERAL INcomMe Tax.—This section shall not 
apply to a transfer of property acquired in pursuance of a plan one of the 
principal purposes of which was to avoid Federal income tax on the transfer. 


“Seo. 1112. DistrrnuTIon or Stock IN 
TRUST LAWS. 
“(a) EFFECT ON DISTRIBUTEES.— 

“(1) GENERAL RULE.—If a corporation (referred to in this part as the 
‘distributing corporation’) distributes to a shareholder, with respect to its 
stock, solely stock which is divested stock (as defined in section 1114(b)), 
then no gain or logs shall be recognized to (and no amount shall be includi- 
ble in the income of) such shareholder with respect to the receipt of such 
divested stock. 

“(2) NON PRO RATA DISTRIBUTION, ETC.—Paragraph (1) shall 
plied without regard to the following : 

“(A) whether or not the distribution is pro rata with respect to all 
of the shareholders of the distributing corporation, and 

“(B) whether or not the shareholder surrenders stock in the dis 
tributing corporation. 

“(3) DISTRIBUTIONS TO AVOID FEDERAL INCOME TAX.—Paragraph (1) shall 
not apply to any distribution if the divested stock was acquired by the dis- 
tributing corporation in pursuance of a plan one of the principal purposes 
of which is the distribution of the earnings and profits of the distributing 
corporation or of the corporation whose stock is distributed, or both (but 
the mere fact that either corporation has 
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profits shall not be construed to mean that one of the principal purposes 
of the transaction is the distribution of the earnings and profits of either 
corporation, or both). 

“(h) Basis or Stock to DistTRIspuTeEs.—If, by reason of subsection (a), gain 
or loss is not recognized with respect to the receipt of divested stock, then, 
under regulations prescribed by the Secretary or his delegate 

“(1) if the divested stock is received by a shareholder without the sur- 
render by such shareholder of stock in the distributing corporation, the 
basis of such divested stock and of the stock with respect to which it is 
distributed shall, in the distributee’s hands, be determined by allocating 
the adjusted basis of the stock with respect to which the distribution was 
received between such stock and the divested stock received ; or 

“(2) if the divested stock is received by a shareholder in exchange for 
stock in the distributing corporation, the basis of the divested stock shall, 
in the distributee’s hands, be the same as the adjusted basis of the stock 
exchanged therefor, except that if the shareholder retains stock of the 
distributing corporation, such basis and the basis of the retained stock 
shall be allocated among the shares of divested stock and retained stock. 

“(c) Cross REFERENCE.—For determination of the period for which the tax- 
payer has held divested stock received in a distribution to which subsection 
(a) applies, see section 1223(1). 


“Sec, 1113. ALLOCATION OF EARNINGS AND PROFITS IN CERTAIN CORPORATE SEPA- 
RATIONS. 


“In the case of a distribution under section 1112 of stock in a. controlled cor- 
poration, proper allocation with respect to the earnings and profits of the 
distributing corporation and the controlled corporation shall be made under 
regulations prescribed by the Secretary or his delegate. 

“Sec. 1114. DEFINITIONS. 


“(a) ANTITRUST ORDER.—-For purposes of this part, the term ‘antitrust order’ 
means a judgment, decree or other order of a court or of a commission or board 
in a suit or other proceeding under the Sherman Act (26 Stat. 209; 15 U.S.C, 
1-7, as amended) or the Clayton Act (38 Stat. 730; 15 U.S.C. 12-27, as amended) 
to which the United States or such a commission or board is a party. 

“(b) Divesten Stock.—For the purposes of this part, the term ‘divested stock’ 
means stock, including stock of an acquiring corporation acquired in an exchange 
to which section 1111(a) applies, which is the subject of an antitrust order which 

“(1) directs a corporation owning stock of another corporation to divest 
itself of such stock by distributing it to shareholders of the distributing 
corporation (or requires such divestiture as an alternative to other action 
by any person), 

(2) specifies the stock to be divested, and 

“(3) recites that such divestiture is necessary or appropriate to effectuate 
the policies of the Sherman Act or the Clayton Act, or both. 

“If a corporation that receives divested stock is directed (or required as an 
alternative to other action by any person) by an antitrust order to distribute 
in turn such stock to its stockholders, the term ‘divested stock’ shall include stock 
so distributed, whether or not such corporation is a party to the suit or proceeding 
in which such order is issued. 

“(c) CONTROLLED CoRPORATION.—For purposes of this part, the term ‘con- 
trolled corporation’ means a corporation with respect to which at least 80 percent 
of the total combined voting power of all classes of stock entitled to vote and 
at least 80 percent of the total number of shares of all other classes of stock 
is owned or acquired by the distributing corporation immediately prior to a 
distribution under section 1112. 


“Sec. 1115. NONAPPLICATION OF OTHER PROVISIONS. 


“If a transfer described in section 1111 or a distribution described in section 
1112 is within any of the provisions of this part and may also be considered to 
be within any of the other provisions of this subchapter or subchapter (C) (see. 
301 and following, relating to corporate distributions and adjustments), then the 
provisions of this part only shall apply.” 
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Sec. 2. That the table of parts for subtitle A, chapter 1, subchapter © be 
amended by adding thereto the following : 


“Part IX. Exchanges and distributions in obedience to order under the anti. 
trust laws.’ 

SEc. 3. That section 1223 be amended by st riking out the “and” at the end 
of section 1223(1)(A), by substituting “, and” for the period at the end of 
section 1223(1)(B), and by adding thereafter the following new subparagraph: 

“(C) a distribution to which section 1112 applies shall be treated as an 
exchange.” 

Sec. 4. These amendments shall be effective with respect to exchanges and dig. 
tributions in obedience to antitrust orders in suits or proceedings in which the 
judgment, decree or order is issued, and the exchanges or distributions are made, 
I ies Bai clita test ae , 19- 

Mr. Maatrt. Perhaps I might add that the premise on which we 
worked is essentially the premise, I think, which Mr. Bicks has ex. 
pressed, and which is also cums out in the letter which he presented 
from the Attorney Gener: al on page 2, the quotations from Mr. Justice 
Douglas. 

I think the most important premise on which we worked is that the 
tax law should not operate as a barrier to frustrate policy decisions 
which are made by the Congress in other areas. 

All of you will remember, I believe, that during the twenties the 
general policy of the Congress was to facilitate corporate readjust- 
ments and reorganizations, and at that time the so-called reorganiza- 
tion and exchange provisions came into the internal revenue laws to 
permit corporate readjustments without the immediate imposition of 
an income tax. 

Later on, in the administration of President Roosevelt, the general 
policy was to cause the division of great public utility holding com- 
panies, and the distribution of their stockholdings to individual “share- 
holders. At that time it so happens that I worked with Mr. William 0, 
Douglas, who was then Chairman of the Securities and Exchange 
Commission, on supplement R, as it was then, of the Internal Revenue 
Code, to facilitate the carrying out of the corporate policy for the 
breakup of these large public utility holding companies and, as has 
been brought out before you in these hearings, the purpose then was, 
as Mr. Justice Douglas brings out in his statement, to facilitate the 
entering of such orders by enabling these distributions to be made 
without the incidence of a serious tax on the shareholders who received 
the distributions. 

With that interposition, I would like to go on with my statement. 

The changing pattern of judicial and administrative interpretation 
of the antitrust laws has led, and will continue to lead, to many en- 
forced corporate divestitures of stock or property. Under the present 
code, such divestitures are not specially provided for, although simi 
lar distributions pursuant to orders of the Securities Exchange Com- 
mission, in the course of the liquidation of public utility holding com- 
panies, or transactions required by the Federal Communications Com- 
mission under certain circumstances, may be made free from tax. 

In many cases the property or stock ordered to be divested was ac- 
quired by the corporation in the belief that such acquisition would 

not violate the antitrust policies of the United States. The share 
holders who are affected have often had no part whatever in the acts 
complained of. In most cases they had no knowledge of the possible 
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impact of the antitrust laws. The serious tax burdens which would 
be incurred upon divestitures operate to discourage voluntary com- 
pliance through consent decrees. Where a are guilty of wrong- 
doing, the present antitrust laws make adequate provision for crimi- 
nal and civil penalties. The additional impact of the internal reve- 
nue laws in these situations, in our opinion, is unnecessary and unjust. 

In recognition of such defects in the present tax law, the Treasury, 
the Department of Justice, and various bar association groups have 
been studying the problem for some time. Various proposals for 
nonrecognition of gain or loss in antitrust divestiture cases have been 
advanced. One of these is S. 200, introduced by Senator Frear of 
Delaware. The proposal of our committee includes the substance of 
the Frear bill, namely, that there should be no recognition of gain or 
income where a corporation is required under the antitrust laws to 
distribute to its shareholders stock of another corporation. 

As an economic reality, the position of the individual shareholder 
who receives such divested stock has been changed very slightly. Be- 
fore divestiture, he was already a stockholder once removed in the 
corporation whose stock is distributed to him. After divestiture, his 
indirect holding becomes direct. If the distribution of stock is held 
taxable as a dividend to the extent of its full value, the stockholder 
must find somewhere a substantial sum of money to pay an entirely 
wmanticipated tax; although he received no funds out of which to pay ° 
the tax, and would naturally regard himself as possessing the same 
stock investment which he had before divestiture. 

We have tried to hedge the proposed relief with all necessary safe-- 
guards to prevent tax avoidance. The relief is not available where 
the exchange or distribution provides cash, or property other than 
stock, with which to pay the tax. It applies only to divestitures made 
pursuant to an antitrust order of a court, commission, or board, in @ 
proceeding to which the United States, or such commission, or board, 
saparty. It is limited to such situations where the antitrust order 
directs such divestment, specifies the stock to be divested, and recites 
that such divestiture is necessary or appropriate to effectuate the poli- 
cies of the Sherman Act or the Clayton Act or both. Where stock in 
acontrelled corporation is distributed to shareholders, a proper allo- 
cation with respect to the earnings and profits of the distributing cor- 
poration and the controlled corporation must be made under regula- 
tions prescribed by the Secretary of the Treasury. Appropriate 
provisions for the allocation of the shareholder’s tax basis between the 
old and new stock insure that tax will be paid upon gain realized on 
ultimate disposition by the shareholder of all or a part of his holdings. 
As an overall safeguard, the proposed amendment contains provisions 
prohibiting relief in situations where a primary purpose is tax 
avoidance. 

In other words, our aim is to postpone but not to eliminate the tax, 
to postpone it until the time when the shareholder has some money 
with which he can pay the tax obtained through the disposition of his 
investment. 

Apart from minor technicalities, the amendments proposed by our 
committee differ from S. 200 in two respects: 

(1) Section 1111 of our draft grants relief when a corporation 
transfers property solely in exchange for stock of an acquiring cor- 
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poration. The Frear bill is limited to a situation in which one corpo- 
ration is ordered to distribute to its stockholders stock held in another 
corporation. A study of antitrust cases shows that a great man 

antitrust decrees require the defendant corporation to divest itself of 
operating assets, e.g., United States v. Paramount Pictures, Ine., 85 
F. Supp. 881 (S.D.N.Y. 1949) (movie producers ordered to divest 
themselves of theaters) ; United States v. Lucky Lager Brewing Qo, 
1958 Trade Cases 69,160 (Utah 1958) (defendant ordered to dispose 
of regional facilities); United States v. Hilton Hotels Corp., 1956 
Trade Cases 68,253 (N.D. Tll. 1956) (defendant ordered to dispose of 
regional facilities) ; /nited States v. H. P. Hood & Sons, Inc., 1952-53 
Trade Cases 67,404 (Mass. 1952) (defendant ordered to dispose of 
regional facilities) ; Unite ad States v. Kansas City Star, 1957 Trade 
Cases 68,857 (W.D. Mo. 1957) (newspaper ordered to sell radio facil- 
ities). We know of no reason why relief should be restricted to 
divestiture cases involving distributions of stock. The same consid- 
erations apply where a corporation is required to transfer property 
to another corporation solely in exchange for a stock interest in such 
other corporation. Particularly would this be true if the transferor 
corporation were then required to distribute such stock to the share- 
holders. Our proposal would prevent recognition of gain in the case 
of such involuntary exchanges of property for stock. Here again 
appropriate basis provisions insure the taxation of any gain ultimately 
realized upon sale of the stock received without recognition of gain, 

(2) Section 1111(d)(2)(D) of the Frear bill gives relief only when 
the divestiture decree recites that nonrecognition of gain, under the 
applicable provisions of the code, is necessary to reach an equitable 
judgment. Our proposed amendment omits such a requirement. 
That provision gives the courts no clear standard of what is equitable 
to guide them. We fear further that the tax treatment might tend 
to become an item of bargaining in antitrust settlement negotiations. 
The withholding of a favorabie finding by the court might be utilized 
as an additional penalty for the violation, and would in any event have 
that effect. 

S. 200 and our proposed amendments are confined to divestitures 
under Federal antitrust laws, leaving for further consideration di- 
vestitures under the laws of the States, foreign countries, and inter- 
national compacts. The relief proposed deals only with divestitures 
by corporations and does not concern antitrust divestitures by indi- 
viduals since the types of cases covered by the proposed amendments 
would not be likely ever to arise in the case of individuals. 

Congress in the past has granted tax relief in analogous situations, 
and I believe these already have been brought before the committee. 

Section 1071 of the Internal Revenue Code provides for the non- 
recognition of gain or loss on a sale or exchange of property made to 
effectuate policies of the Federal Communications Commission. 
Sections 1081-1083 provide rules for the nonrecognition of gain or 
loss on exchanges or distributions in obedience to orders of the SEC. 
Section 1101 provides for the nonrecognition of gain or loss on distri- 
butions pursuant to the Bank Holding Company Act of 1956. Section 
1033 provides rules for the nonrecognition of gain when property 18 
subject to involuntary conversion such as theft, seizure, requisition, 
or condemnation, or having a road run through your house. 
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The Frear bill and our proposed amendments proceed on a premise 
similar to that of existing legislation, namely, that an involuntary 
exchange or distribution ordered by an agency of the Government 
and not resulting in rec eipt of cash or its equivalent is not a proper 
occasion for the recognition and taxation of income or gain to the 
recipient. 

Thank you. 

The Cuarrman. Thank you very much, sir. 

The committee will adjourn until 3 :30 this afternoon. 

(Whereupon, at 12:35 p.m., the commitive took a recess until 3:30 
p.m., the same day.) 

AFTERNOON SESSION 


The CuarrmMan. The meeting will come to order. The Chair has 
been informed that Mr. Winthrop Lenz has to catch a plane, so we 
will ask Mr. Lenz to come forward. 

Will you proceed, sir? 


STATEMENT OF WINTHROP LENZ, VICE PRESIDENT, MERRILL 
LYNCH, PIERCE, FENNER & SMITH INC. 


Mr. Lenz. My name is Winthrop C. Lenz. I am vice president 
in charge of the omnia buying de ‘partment in the underwriting 
division of Merrill synch, Pierce, Fenner & Smith Inc., a securities 
investment firm which is engaged in practically all phases of the 
securities business. Merrill Lynch, as our firm is generally known, 
is the largest securities commission firm nn is one of the 10 largest 
securities underwriting firms measured by business written over the 
past 5 years. The firm last year accounted for approximately 14 per- 
cent of the public round lot trading on the New York Stock Exchange 
and for approximately 21 percent of the odd lot trading. We have 
around 425,000 customers. 

A substantial number of these 425,000 customers own Du Pont and 
General Motors stock. For example, we have registered in our name 
more than 2,500,000 shares of General Motors common stock, which 
we hold for more than 25,000 customers. A large number of these 
customers are people of modest means. I am appearing here today 
in support of S. 200 because we at Merrill Lynch do not want to see 
the stockholders of General Motors or the stockholders of Du Pont 
get hurt by the current antitrust case which is now pending in 
Chicago. 

In March of this year I testified in that case, before Judge LaBuy, 
as an expert witness called by the Du Pont Co. My testimony was 
directed to the market. consequences of the judgment which the De- 
partment of Justice has proposed that the court should enter in that 
case. 

The fact which emerged most clearly from my study in prepara- 
tion for my testimony was that a substantial part of the adverse 
market consequences which would occur in both Du Pont and General 
Motors stock could be traced back, directly, to the tax consequences 
of the forced distributions and to the forced sales which the Govern- 
ment propose “<l. Were the tax law to be changed as it is proposed to 
be changed in S. 200, virtually all of the adverse market consequences 
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a: out of the forced distributions would disappear. Now of 
course I do not know whether the court in Chicago will enter the 
judgment that the Government has proposed, but we would like to 
see the threat of a depressed market, which that judgment represents, 
removed from the picture. S. 200 will help considerably. 

The committee, 1 think, wera be interested in knowing the nature 
of that threat, and something of its magnitude. I can best supply that 
information, I think, by summarizing my testimony before Judge 
LaBuy. 

Let me first state in summ: iry from the substance of the Department 
of Justice proposal. It would have the court enter a judgement that 
would divest the Du Pont Co. over a period of 10 years of the 63 mil- 
lion shares of General Motors stock which it owns. Divestiture would 
be accomplished by having Du Pont, and Christiana Securities Co., 
which is a large stockholder of Du Pont and which also owns 535,500 
shares of General Motors stock, transfer the shares of General Motors 
which each owns to a trustee. Each year the trustee would distribute 
approximately 4,300,000 shares to Du Pont stockholders. Each year 
also the trustee would sell approximately 2 million shares. These 
latter are the shares of General Motors owned by Du Pont that are 
allocable to Du Pont stockholders whom the Government. believes 
should not receive General Motors shares—Christiana Securities Co., 
Delaware Realty & Investment Corp., and stockholders of the Du 
Pont Co. who are also stockholders of the Delaware Co. These Du 
Pont stockholders would get the cash proceeds of the stock sold on 
the market by the trustee. 

My study of this proposal and of the markets for common stock and 
for the shares of General Motors and Du Pont in particular has led 
me to the conclusion that if it is put into effect without a change in 
the present tax laws there will be a serious impact on the market prices 
of both General Motors and Du Pont stock during the 10-year period. 

You gentlemen are aware, of course, that the Commissioner of In- 
ternal Revenue has ruled that the shares of General Motors distributed 
to the stockholders of Du Pont Co. will be taxed at ordinary income 
rates, so individual Du Pont stockholders will pay an income tax at 
rates ranging from 20 to 91 percent less the 4 percent dividend re- 
ceived credit depending upon their tax bracket, on the market value 
of the General Motors stock they receive at the time of the distribu- 
tion. Corporate stockholders of Du Pont will also pay at income tax 

rates, but the effective tax rates for corporations is very much less. 

In essence, therefore, the proposal of the Department of Justice 
contemplates that each year for 10 years aproximately 4,300,000 shares 
of General Motors will be distributed to the Du Pont stockholders, and 
approximately 2 million shares will be sold by the trustees. 

The sales by the trustee will not, however, be the only sales. It is my 
judgment that a minimum of 1 million of the 4,300,000 shares which 
are distributed annually by the trustee will also be offered for sale. 
The individual Du Pont stockholders who will receive the General 
Motors shares, at least to some extent, will find it necessary or desira- 
ble to sell them in order to secure cash with which to pay the income 
taxes upon the distribution. These sales will not be made in any 
organized way. They will take place, by and large, at or around the 
time of the distribution for the reason that the income tax to the Du 
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Pont shareholder will be based on the market value of the General 
Motors stock at the time it is distributed. This selling by the Du 
Pont shareholders receiving General Motors stock will itself have a 
substantial impact on the market price of General Motors stock. 

In addition to these sales, the trustee will be offering for sale the 
9 million shares which he must sell. I have assumed that the trustee’s 
sales will be carefully planned and efficiently conducted, but the fact 
remains that the sale of the trustee’s 2 million shares will, in itself, 
have a substantial depressing effect on the market for General Motors 
stock, and will accentuate the impact on the market price caused 
by the offerings made by the Du Pont stockholders. 

Taken together, the trustee’s sales and the sales by Du Pont stock- 
holders will add to the supply of this stock a minimum of 3 million 
shares annually during the 10-year period in which the judgment is 
carried out. The magnitude of such an increase in the supply of this 
stock becomes apparent when it is compared with the approximately 
9,170,000 and 8,711,000 shares of General Motors that were traded 
on all U.S. stock exchanges in the years 1956 and 1957. 

The increased demand for General Motors stock necessary to absorb 
this increased supply can be created only by a substantial reduction in 
the market price below that at which General Motors stock would 
otherwise be selling. My consistent experience, in the years I have 
been in the securities business, has been that an increase in the supply 
of a stock has the effect of depressing the market price of that security 
below what it would otherwise have been, and for a substantial period 
during and following the offerings. This is the way the law of 
supply and demand usually works in a free auction market. 

There is no exact formula by which the adverse impact on the price 
of a stock can be computed in advance since many factors enter into 
the price at which it will sell. Here, however, the sales by the trustee 
under the judgment proposed by the Government, as well as the sales 
by the Du Pont stockholders to whom the trustee will distribute Gen- 
eral Motors stock annually, will recur each year for 10 years. They 
will thus have a much more depressing effect than that of any prior 
offerings of large amounts of stock with which we in the securities 
industry are acquainted. In addition, investors who might otherwise 
buy General Motors stock will know that the annual sales are going to 
be made during the 10-year period ; they will accordingly refrain from 
buying except at bargain prices, and this will have a further depress- 
ing effect upon the market price. 

Based upon all the foregoing factors, I testified at the hearing in 
Chicago that were the Government's proposed judgment to be ordered 
by the court, the market price of General Motors stock would be 
decreased below that at which it would otherwise be selling by be- 
tween 20 and 30 percent. This depressing effect would persist for most 
of the 10-year period. 

In reaching my conclusion, I have not tried to evaluate another 
factor which could be of equal or even greater importance. This is 
the likelihood that present stoc kholders of General Motors might 
themselves decide to sell because of their unwillingness to retain a 
stock which would be depressed in price for a period of 10 years. Were 
even a small percentage of the approximately 218 million shares of 
General Motors stock held by General Motors stockholders other than 
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Du Pont and Christiana to be offered for sale, the effect on the market 
price of General Motors would be even more drastic. 

So far as concerns Du Pont stock, the market consequences would 
be equally severe, but for somewhat different reasons. 

If the court were to order the judgment proposed by the Depart- 
ment of Justice, many Du Pont stockholders would offer their shares 
for sale. They would do this, in my judgment, because they would 
recognize that they’would be better off to do so, if their capital gains 
tax would not be too large, because they could avoid in that way the 
substantial income taxes they would be required to pay were they 
to wait and receive the shares of General Motors in the annual distri- 
butions. Of course, some Du Pont stockholders who might be in- 
terested in selling their Du Pont stock would incur such large capital 
gains taxes on the sale that they would not sell. But for a sub- 
stantial number of Du Pont stockholders it would be financially ad- 
vantageous to pay capital gains taxes rather than the income taxes 
at the much higher rates. The increased supply of Du Pont stock 
on the market resulting from these offers to sel] by shareholders who 
decide to pay capital gains taxes would have a depressing effect on 
the market price for Du Pont stock. The effect would be accentuated 
by the inherent nature of the stock itself. Du Pont stock is relatively 
high priced, appeals to a limited class of investors, and is traded on 
the New York Stock Exchange in relatively small volume. Accord- 
ingly, it would require much less of an increase in the supply of stock 
to produce a serious decline in price than with the case of General 
Motors stock. 

The depressing effect of the increase in the supply of Du Pont stock 
offered for sale, however, will be further accentuated by a simul- 
taneous decrease in demand. Individual investors, particularly those 
in higher tax brackets, who do not presently own Du Pont will be 
most unwilling to purchase a stock which over a period of years will 
return them a part of their capital on which they will have to pay 
taxes at ordinary income rates. Corporate investors, who would in- 
cur a relatively low income tax on the General Motors stock distrib- 
uted, would be reluctant to purchase Du Pont stock until the full im- 

act of the offerings for sale and selling by Du Pont stockholders have 
=x felt, or until the market price of the stock becomes absurdly 
low. 

I testified at Chicago that were the Government’s proposed judg- 
ment to be ordered by the court, the combination of the increase in 
the supply of Du Pont stock offered for sale and the decrease in the 
demand for the stock would cause a pronounced impact on the mar- 
ket price so that the stock would sell well below the price at which 
it would otherwise be selling. This impact might well be as much 
as 25 to 30 percent and might persist for a substantial part of the 
10-year period during which the judgment is to be carried out. 

It has been suggested to this committee by a representative of the 
Treasury Department that the tax hardships arising out of the judg- 
ment proposed by the Department of Justice in the Du Pont case 
could be eliminated if Du Pont, over a period of years, were to pay 
out General Motors stock in lieu of its usual cash dividend. I seri- 
ously doubt whether the Du Pont management would regard any 
such program as feasible. I do feel quite certain, however, that if 
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the company should embark = any such program the market values 
of both Du Pont and Genera Motors stock would suffer drastically. 

In the conclusions I have stated above I have assumed that the 
General Motors stock would be paid out by Du Pont over and above 
the usual cash dividend. If Du Pont shareholders were to receive no 
eash and only General Motors stock as dividends, the amount of such 
stock that would be offered for sale by Du Pont stockholders would 
greatly increase. The selling pressure on General Motors might well 

ye twice as great as I have estimated above. The reason for this is 
that a great many investors must use their dividends to meet current 
expenses such as rent, hospital bills, and tuition. Accordingly, many 
Du Pont stockholders would be forced to sell all or practically all of 
the General Motors stock received as a dividend if their only dividend 
from Du Pont consisted of General Motors stock. Moreover. many 
small stockholders would receive so few shares of General Motors 
that they would sell rather than retain three or four shares. It can- 
not be assumed, therefore, as the Treasur y representative suggested, 
that the market value of General Motors would remain level in the 
event Du Pont eliminated its cash dividend and paid out only General 
Motors stock over a period of years. 

The value of Du Pont stock would also be appreciably reduced if 
Du Pont were to eliminate cash dividends and pay div idends only in 
General Motors stoc *k for a period of years. Most investors dis slike 
stocks that do not pay cash dividends, and this factor alone would serve 
to reduce the attractiveness of Du Pont. If Du Pont were to pay 
dividends only in stock it would immediately lose its classification as 
a high-grade investment. Also many investors might question the 
ability of the Du Pont Co. to invest profit: ably and legally the $3 billion 
in cash that it would accumulate that would otherwise be p2id out in 
dividends. The combination of these factors would probably result 
in Du Pont selling considerably lower than it would otherwise sell. 

The tax laws, as they are now written, would impose heavy penal- 
ties on innocent investors, since none of the stockholders of General 
Motors or Du Pont have be en found to have violated any law. I hope 
that you will consider favorably this bill, S. 200, which will eliminate 
the harsh tax penalty which these people now face. 

Thank you. 

The Cuarrman. Thank you very much, Mr. Lenz. Any questions? 

Senator Frear. Yes, sir. 

The CuatrmMan. Senator Frear. 

Senator Frear. Mr. Lenz, you are appearing as an expert, are you 
not? 

Mr. Lenz. Yes, sir. 

Senator Frear. What is the average number of shares now sold on 
the stock exchange of General Motors stock ? 

Mr. Lenz. Senator Frear, about 7,600,000 shares, if my memory 
serves me correctly, were traded last year in General Motors. 

Senator Frear. And : recording to your statement there would be at 
least an additional 3 million shares put on the market each year? 

Mr. Lenz. That is correct, sir. 

Senator Frear. Does the stock market follow the commodity market 
in respect to supply and demand, generally ? 
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Mr. Lenz. Well, I would think the commodity market would be a 
lot more volatile in certain respects, because the margin requirements 
are so much less, and because in a commodity market, when you vet 
near the termination date, you either have to pay up or pick up the 
commodity. So that there is frequently more speculation in the com. 
modity markets than in the stock market. 

Senator Frear. I am not asking you to testify as an expert on com 
modities, but suppose the average market in commodities in this 
country would take 100 million bushels of apples a year and we put 
130 million bushels of apples a year on the market, what do you think 
the price of apples would be? | Laughter. | : 

Mr. Lenz. I hesitate to answer that question directly, Senator 
Frear. [ Laughter. | 

The CuarrmMan. You certainly would have to consume more apples. 

Mr. Lenz. I think the law of supply and demand carries through 
to the stock market. 

Senator Frear. I could see the chairman was not asleep. 

The CuarMan. People would be much more healthy. [Laughter.] 

Mr. Lenz. Yes. 

Senator Frear. If the effect on the market was as you predict, and 
it would have a depressing effect of approximately 30 percent on the 
selling price of General Motors, what effect would that have on the 
income tothe Treasury ? 

As I take it now, if the stocks are not sold, or if the 63 million shares 
of General Motor stock are not sold, it would have no depressing 
effect. But if they do have to abide by what the Government is asking 
the court to do in these extra shares, and they are put on the market, 
and they are sold at a lower price, if they bought General Motors 


at $50 and sold at $30, there is a revenue effect, is there not? 

Mr. Lenz. Definitely. 

Senator Frear. In other words, the stockholder would be able to 
take that loss between $50 and $30 

Mr. Lenz. Correct 

Senator Frear. And apply it to his income in certain respects. 

Mr. Lenz. That is correct. 

Senator Frear. He may not be able to take it all in 1 year. 

Mr. Lenz. It may be a carryover. 

Senator Frear. It would bea carryover. 

So, therefore, he added a carryover in the 10-year period of dis- 
tribution; could you see any more disastrous effect than you have 
quoted in your statement ! 

Mr. Lenz. Well, I think the major problem, as far as General 
Motors is concerned, Senator Frear, has to do with the shareholders 
of General Motors that are not directly involved in this case in Chi- 
cago, the holders of 218 million shares, roughly : that is over and 
above the 63 million involved in the distributions and in the foreed 
sales. 

There are—we do not know the exact number, but probably—some- 
where in the neighborhood of a million and a half or 2 million share- 
holders of General Motors. , 

If you look through the nominees and the beneficiaries and also 
through the stock in firm names in the brokerage business where the 
brokers hold stock on behalf of customers you will find that the 
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amount which is involved is probably about double of the 700,000 
figure that is generally used—that is what you will see. 

Now, all firms in our business, I feel, have a duty to all their cus- 
tomers to explain as carefully as they can when a decision is made in 
this case, What the consequences of that decision will be. 

In our own case, if the court upholds the Government, we are bound 
to give in detail our version of the consequences that will take place, 
and we feel that those consequences will be disastrous; we will, there- 
fore, be forced to recommend to those holders to liquidate their hold- 
ings of Ge neral Motors, those that are able to do so. 

The only people who would probably not follow out such a pro- 

gram will be those who can afford to wait through a long period and 
not be too troubled about the temporary disastrous financial loss 
which they have on paper, until they consummate the transaction. 

So that the amount of stock that may be for sale here from these 
other outside independent General Motors stockholders, as I call them, 
may be substantially in excess of what we have already indicated in 
my summary. 

Senator Frear. If your predictions come true of the depressed mar- 
ket on General Motors stock, would it have any effect on other stocks 
on the exchange ¢ 

Mr. Lenz. Well, that isa rather hard question. 

I do not necessarily feel that there may be too much of an adverse 
effect on other stocks. Most situations are on an individual basis, 
but there will be some adverse effect. I would not think it would be 
too substantial, and I think it would be very brief. 

I mean the market could be upset for a matter of days asa result of 
a decision in favor of the Government, where the public will know 
that there will be a lot of forced sales, and sales by others who antici- 
pate a decline. 

Senator Frear. Of course, every seller—for every seller there has 
to be a buyer, and the immediate e ffect on a depressed market is what 
tax advantage they can get from selling sec less than they pur- 
chased them; they are going to take on the returns; that is quite 
obvious, is it not ? 

Mr. Lenz. That is quite obvious; yes, sir. 

Senator Frear. In your testimony, in the last paragraph, on that 
page, beginning with— 


Individual investors, particularly those in the higher tax brackets who do not 
presently own Du Pont will be most unwilling to purchase a stock which over 
a period of years will return them a part of their capital to which they have 
to pay taxes at ordinary income rates. 


I do not think I quite clearly understand what you mean by that 
statement. 

Mr. Lenz. Well, I think that has been brought out before here. 
Actually, indirectly the holder now of each share of Du Pont has an 
ownership indirectly in 1.38 shares of General Motors, so that if S. 
200), or some equiv: alent legislation were passed, they would end up 
with their proportionate share of each, although those holdings would 
then be direct instead of indirect in the case of General Motors. 

So that, as I view it, the payment of a current income tax on the 
(reneral Motors stock is definitely and directly, in effect, a capital 
levy, a levy on part of property already owned. 
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Senator Frear. Do you believe that the pendency of the Govern- 
ment proposal before the court in Chicago has had any adverse effect 
on the market value of General Motors and Du Pont? 

Mr. Lenz. I do. I can amplify that a little bit. It is necessary 
to know the individual circumstances surrounding different secy- 
rities, perhaps, to answer this question propertly. I think I can 
elaborate on that question in certain respects. 

I might say this, that during the court hearings in Chicago, when 
there was an intimation on March 4, that both the Treasury and the 
Justice Department were in back of. tax relief in this particular case 
or in any cases which would cover this particular case, that the mar- 
kets for the two stocks began to improve, and that improvement has 
continued since that time. 

The average shareholder or investor definitely feels (and we are 
in touch with a great many thousands of them) that there will be re- 
lief in this case either of a tax nature or by the court, or perh: aps, both, 
and the stocks, perhaps, are consequently selling today higher than 
they would be if neither of these things took place. 

But, specific: ally, in the case of General Motors, I checked up 
again this morning to refresh my memory. General Motors closed 
at the end of last year at 4914 It closed yesterday at 507%. So that 
there was an increase in yi alue of 2.77 percent during that period ; 
whereas Chrysler moved up from 511 , to 6834, which is 33.42 percent; 
and Ford from 503¢ to 7134 or 42.43 percent. 

Now, if we look at the pattern we find that General Motors from 
this 4914 price at the close of December 31, 1958, moved down during 
the court hearings when more people realized what the impact would 
be, to around the 45 level, and has since recovered only to slightly 
above the price at which it closed at the end of last year. 

Now, the stocks of the other two companies during this same period 
when General Motors declined during the court hearings, both of 
them moved up quite substantially and have continued to move up. 

I realize the circumstances surrounding Chrysler and Ford are 
different in many respects from General Motors. They are both more 
marginal in certain respects, and have a smaller capitalization, and 
the earnings can fluctuate more violently. 

But the fact that Ge neral Motors has gone up less than 3 percent, 
with Chrysler over 33, and Ford over 42, is completely out of keeping 
with past markets except when unusual circumstances surround a 
stock such as General Motors. 

I would think under normal circumstances anyone in our business 
would anticipate that General Motors, at the very worst, would have 
gone up by half of the increase in the price or percentage which 
C hrysler moved up during that period. 

The Cuamman. Do you attribute all of that to the court decision? 

Mr. Lenz. I attribute a great deal of it to the decision, Senator 
Byrd; yes, sir. 

There are other circumstances, but all these companies are having 
a good year. General Motors is the premier company -in this in- 
dustry, and, generally, when the automobile companies are having 

a good year this is a stock which the average investor seeks to place 
his money in. 

Now not as many of them are doing it at this time nor are they 
aggressively bidding up the price. 


be 
li 


a 
J 
T 


SC 


_e 


— SS aT 


ORDERS ENFORCING ANTITRUST LAWS 363 


The CuHarRMAN. What was the price of General Motors when the 
wt was first rendered as compared to now ¢ 

Mr. Lenz. I am sorry, Senator Byrd, I do not have all that data 
with me here today. 

The Cuarrman. What was Du Pont? Have you got any figures on 
Du Pont ¢ 

Mr. Lenz. Recent figures on Du Pont ? 

The Cuarrman. As compared with what is it, the 30th of Decem- 
ber? What wasthe year you used ? 

Mr. Lenz. Yes, I do have those figures. I might also explain that a 
little bit. ; 

Du Pont is about—I might say this first: With reference to this 
point, I have to get my paper here a moment. There is an item which 
appeared on the Dow Jones News Ticker, and also in the Wall Street 
Journal dated March 4, of the current year which was to this effect. 
The heading was: “A Bill To Waive the Tax on Court Directed Stock 
Distributions Gains Support. Both the Treasury and Justice De- 
partment are said to take a favorable view of the measure to excuse 
shareholders from tax on stock received under a court order in anti- 
trust cases.” 

I might add that item came out in the middle of these particular 
hearings. 

The Cuarrman. What was Du Pont stock, and that same compari- 
son you have just given us? 

Mr. Lenz. Yes, sir; I will give you that. 

Du Pont stock closed December 31, 1958, at $213.75. 

The CHarrman. What is it now? 

Mr. Lenz. It closed yesterday (on the same date I used before) at 
$254. That isan increase of 18.83 percent. 

Now, however, I looked at a few other chemical] stocks. The in- 
crease is better than two of them which, you might say, have some 
comparison, but not as good as two others. 

Allied Chemical in this same period was up 24.57 percent ; Dow 14.2; 
Monsanto 25.71; and Union C: irbide 15.60. 

The Cuarrman. You think the decision had a more adverse effect 
on General Motors or on Du Pont? 

Mr. Lenz. I think the knowledge, as far as the Du Pont holders are 
concerned as to the tax consequences, the capital gains problem versus 
the current income problem on the Motors they receive, is not as well 
known to the average holder or to the average investor as General 
Motors. 

But I wanted to go one point further, Senator Byrd, and say this: 
That Du Pont is regarded in our industry as the outst: anding com- 
pany in the chemical field, and would ordinarily be entitled, in our 
judgment and in my opinion, to a higher increase than is indicated 
here, because the earnings for the current year indicate an increase of 
some 24 to 25 percent over last year, so that the increase in the price 
of the stock to date has only reflected part of what the improvement 
of the earnings appears to be. 

Senator Witz1ams. You were in the process of telling about the 
notice that came over the ticker on March 4, and I do not believe you 
had finished your statement. 
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Mr. Lenz. Du Pont moved up during that particular day of the an- 
nouncement. I happened to be in Cleveland that day, and in our office 
there, and noticed unusual activity, and our manager came in mention- 
ing from time to time—there was no explanation of the strength in 
the stock at that date until we located this item on the ticker whic h 

came out pa much, Senator Williams, in the form that it appeared 
in the Wall Street Journal. 

It closed—it moved from $217 at the opening of that date to close 
at $223, after having risen to as high as $225.75. 

The CuamMman. What was it that came over the ticker? 

Mr. Lenz. A little item, Senator Byrd, that said something to this 
effect: “A bill to waive the tax on court directed stock distributions 
gains support. Both the Treasury and Justice Department are said 
to take a favorable view on the measure to excuse shareholders from 
tax on stock received under a court order in antitrust cases.” 

The CuarrMan. I wonder where they got that information ? 

Mr. Lenz. I do not know, sir. That is not my department. 
[Laughter.|] It was effective, at any rate. 

The Cuarrman. There was no announcement made by the Justice 
Department or by the Treasury. It was just a rumor, was it not ? 

Mr. Lenz. I guess so. 

The Cuarrman. And the Finance Committee, by calling the hearing, 
was responsible for the advance of Du Pont stock ? 

Mr. Lenz. It might be true. 

The Cuarrman. I did not know we were that important. [Laugh- 
ter. | 

Mr. Lenz. I am sure you are. 

The Cuatrman. Any further questions ? 

Senator Frear. I have one more. 

In the Government’s proposal to the court it does not propose any 
forced sales of Du Pont as it does of General Motors, does it? 

Mr. Lenz. That is correct, Senator Frear. 

Senator Frear. In the comparisons you have been making ? 

Mr. Lenz. It does not; that is the added factor, of course. 

Senator Frear. Yes. 

If the court in Chicago, following up what the chairman mentioned 
this morning to the representative of the Justice Department, if the 
court in Chicago were to adopt the Government’s proposal, if it is ac- 
cepted, but suspended its going into effect for a period of 1 year, would 

the values of General Motors and Du Pont be apt to suffer during that 
year? 

Mr. Lenz. Well, frankly, I am a little bit concerned even by the 90- 
day delay, Senator Frear. I think the shorter the period that ensues 
between the final court decision and the divestiture action or the 
placing of the stock in the hands of the trustee, the distributions, and 
then the forced sales, the better, because we are going to have a con- 
siderably difficult chaotic market period, and here, as I view it, par- 
ticularly with reference to Du Pont shareholders who may find it 
advisable to sell the stock on a capital gains basis rather than wait and 
receive the distributions. 

The longer the period lasts, the more cumulative the effect. It is 
better, generally, in matters 
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The Cuamman. You think they ought to make it operative in 24 
hours, do you? 

Mr. Lenz. If the mechanics, Senator Byrd, could be worked out 
perfec ctly a much shorter period, I think, would be preferable, say, 30 
days. I think there must be some proper time period to get t all the 
mechanics worked out. 

Senator WituiAMs. Did I understand you to say that you think the 
10-year period too long ? 

Mr. Lenz. No, sir. T said only the period between the court order 
and the actual consummation of the transaction, the first transaction. 
the distributions, and then the forced sales. 

Senator Wiu1ams. Do you think it would be better for the first dis- 
tribution to follow 3 days from the time of the order? 

Mr. Lenz. Yes, sir, if the mechanics could be worked out in a 
shorter period of time. 

I would rather have the bad impact in a shorter period so that we 
could get some relief at least in the case of Du Pont. 

Senator Frear. Mr. Lenz, don’t you think the people who might 
have to sell the stock would view this over a long-range period of 10 
years rather than a 30-day period ¢ 
* Mr. Lenz. Well, I do not think so in the case of the Du Pont hold- 
ers, Senator Frear. 

I think the Du Pont holder has got to make up his mind fairly soon. 
As a matter of fact, I think that what will take place is that as soon 
as there is a court order the astute people will begin to move right 
away, they will have to protect themselves because once the selling 
starts it might snowball, and the first one out may be the man out at 
the best price. So, consequently, speed is of the essence. 

The CuarrMaNn. You think that people would start selling the stock 
before it would actually get the distribution ¢ 

Mr. Lenz. Yes, sir; the Du Pont. 

The CHAIRMAN. Selling DuPont stock ? 

Mr. Lenz. Yes, sir; on the capital gains basis. I believe that will be 
true in many cases, Senator Byrd. 

The great problem in that respect, however, is that I think all the 
people ‘who have studied this case in our field feel that there will be 
several million shares of Du Pont for sale on this basis, whereas the 
annual volume of trading in Du Pont only measures 800,000 shares a 
year. 

So that there may be a great many offerings for sale that could not 
be consummated because you will not have enough buyers to take up 
the stock, except at very, very drastic bargain prices. 

Senator Wituiams. Is there doubt in the minds of many in the 
brokerage circles as to whether or not this distribution is going to go 
into effect ? 

Mr. Lenz. There is great doubt, Senator Williams, that the plan 
will be approved in its present form. 

Now, people can be fooled in that respect, naturally. But I think 
that the average investor, at least the ones that we have talked to, and 
the ones we have discussed this with, all feel that there will be some 
kind of remedial tax legislation to relieve them of the burden of the 
current income tax for this huge capital levy, as I call it, and also 
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that there will be other modifications in the plan, as such, of a bene- 
ficial nature as far as the stockholders are concerned. 

This has been true, and I think Sumner Emerson of the Morgan, 
Stanley firm, who testified in the court in Chicago, found from 
checking with 28 separate firms that that was the feeling In those 
particular firms. 

The CuHarrman. In other words, those firms feel that the recom. 
mendations of the Justice Department will not be adopted by the 
Federal judge; is that right ? 

Mr. Lenz. Tht is correct, Senator Byrd. 

The Caarrman. What is the basis for that? 

Mr. Lenz. Only because they fee] it so bad that it has to be im- 
proved. [Laughter. | 

The Cuarrman. I donot exactly follow you. 

Mr. Lenz. Well, Senator Byrd, let me say this, sir. If our firm, 
in particular, felt that the Justice Department’ S propos: als were going 
to be adopted, we would have taken quite some time ago a r ather 
negative attitude on both General Motors and Du Pont, which we have 
not done so far. 

Now, we can be wrong. We have been wrong in many cases in the 
past. 

The Cuatrman. I want to say in the presence of the president, 
Mr. Greenewalt, that in my judgment Du Pont is one of the best 
run, best conducted corporations in the world and, naturally, the 
people look forward to the future of the Du Pont Co. as a growth 
company, regardless in my judgment, of whether it disposes of this 
General Motors stock or not. 

It is a growing company, and I imagine the people, investors, took 
that into consideration. 

Mr. Lenz. I think that would be correct. 

The Cuatrman. For that reason the Du Pont stock has gone up. 
I say the Du Pont Co., independent of selling General Motors stock, 
in my judgment, Du Pont has tremendous opportunities and a great 
growth future. 

Mr. Lenz. I agree, Senator Byrd. 

The Cuarrman. And I imagine that the investors are not going to 
entirely look upon Du Pont from the standpoint of this involuntary 
distribution of the General Motors stock. It may be a factor. 

Mr. Lenz. I think that one of the primary reasons why a great many 
people who are stockholders of Du Pont feel that there will be 
change in the Government proposal and, ten tax relief is they 
have had such tremendous success as a stockholder of Du Pont that 
they expect the company to be able to perform miracles 

The Cnairman. I do not underrate the problem tha at confronts you. 

Mr. Lenz. Senator Byrd, I think a great many investors have a long 
memory, and they ree: all in the case of the public utility holding com- 
panies, they were scared of something that never took place. 

This has happened to them several times, and they are, therefore, 
hardened to it, and they feel again in this case that it will not take 
place. I think that isa factor. 

The CHatrman. In other words, they have confidence in the judge 

Senator Frear. I would say they have a little confidence in the 
Congress. [ Laughter. | 
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I wonder if the chairman of the committee would entertain a ques- 
tion from the junior Senator from Delaware to the chairman. 

The chairman has paid a high compliment, and I think justifiably 
and rightfully so, to the management of the Du Pont Co., and I know 
his memory is suflic iently long, that perhaps General Motors would 
not have been in the position in the United States and the world tod: ay 
that they are had they not had some of that managerial power trans- 
ferred to them back many years ago, for which Du Pont is well known, 

I am sure he would want to pay the same respects to those people 
as he has to those of today. 

I just want to give you the opportunity of paying respect to the 
management of the Du Pont Co. back there in those earlier days. 
(Laughter. | 

The Cuairman. Then you admit that the Du Pont Co. had a direct 
management in General Motors? 

Senator Frrar. Yes,sir. | Laughter. ] 

The Cuarrman. I do not think we ought to go into that at this time. 

Senator Frear. I am not trying to dispute that back in those days 
when they asked Du Pont for some help that they got it in a managerial 
way, and it certainly has proven to be the point. 

Then, my next question is, if that be true, do you agree with the 
Supre ‘me Court ’s decision in the General Motors case ? 

The Cuarrman. I do not; and I do not agree with a lot of the other 
decisions either. [ Laughter. | 

Senator Frear. I am very charitable to the chairman; I would like 
to have that in the record. 

The Cuaimman. It is in the record. 

Senator Frear. Mr. Lenz, personally I appreciate your testimony 
and the observations you made to my questions. 

Mr. Chairman, those are all the questions I have. 

The CuatrMan,. Are there any other questions? 

Mr. Lenz. Thank you. 

The CuamrMan. Thank you very much, Mr. Lenz. 

Mr. Lenz. Thank you, sir. 

The Cuamman. The next witness is Mr. John Dane, U.S. Chamber 
of Commerce. 


STATEMENT OF JOHN DANE, JR., REPRESENTING THE CHAMBER 
OF COMMERCE OF THE UNITED STATES 


Mr. Dane. Mr. Chairman and gentlemen, my name is John Dane, 
Jr, and I am a partner in the law firm of Choate, Hall, & Stewart in 
Boston. 

Il am appearing before you today as a member of the U.S. Chamber 
of Commerce Committee on Taxation and on behalf of the chamber 
to discuss the Frear bill, S. 200. 

I have sitting at my left Mr. J. Kirk Eads, who is the manager of 
the national chamber’s taxation and finance department. 

I have a prepared statement which I would like to ask permission at 
this time to have incorporated in the record. I will not read it 
directly. 

The CuarrMan. Without objection, the insertion will be made in the 
record. 
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Mr. Dane. I will not read directly from this statement, and I wil] 
try very briefly to cover the material which there is in the statement, 
In some cases I will not follow exactly the same order, and in those 
cases I will try to let you know so that you can see from where I am 
taking my material. 

Twelve years ago, in 1947, in testimony before the House Ways and 
Means Committee, a witness for the national chamber predic ted that 
just the type of problem which we have been discussing at so much 
length over the last 2 days here would arise. 

Again in 1954 in testimony on what was then H.R. 8300 which, I 
think, turned into the Internal Revenue Code of 1954, in 1956 in a 
special statement directed to the Joint Committee on Internal Revenue 
Tax: ation. and j in 1958 in a sup ple mental statement to the House W Lys 
and Means Committee, the chamber emphasized the need for corrective 
legislation in this area. 

So this is the fifth time, Mr. Chairman, in 12 years that the national 
chamber has called the attention of congressional committees to the 
hardship that may result from a divestiture decree pursuant to an 
antitrust proc eeding. 

In other words, we saw the situation as it has arisen, and we are glad 
now to support S. 200 which, we feel, is a very effective piece of 
remedial legislation. 

I think any witness who appears before you to testify in behalf of 
remedial legislation should be able to sustain a burden of proof on 
three specific points. Of course, before you can have remedial legis- 
lation there must be some injury, some injustice which 
inflicted. 

Secondly, the remedy which he asks for must be consistent with the 
general philosophy and spirit of the Internal Revenue Code; in other 
words, I do not think a witness can come before you gentlemen and ask 
for something which is entirely different from what has ever been done 
before for other taxpayers in somewhat similar situations. 

Finally and, perhaps, most importantly, I think the proponent of 
any remedial legislation must show you that his suggestion will benefit 
not only the group primarily affected but the entire economy of the 
country ; and it is our belief, Mr. Chairman, that S. 200 meets all three 
of these tests. 

Taking the most important one first, and that is the test of its effect 
on the economy of the country, we feel that this bill is necessary be- 
cause the present provisions of the Internal Revenue Code hamper 
the efficient and equitable administration of the antitrust laws. 

Secondly, we feel that these present provisions of the code in that 
they require the inclusion in ordinary income at the highest pos- 
sible bracket of the full fair market value of anything distributed 
pursuant to a divestment decree, we feel that is grossly unfair to any 
stockholders who receive such a distribution. 

Finally, we feel that the remedy which is proposed under the bill 
of Senator Frear, and that is the deferment of recognition of gain 
until the divested shares are sold, has many precedents under the 
tax law and is an appropriate remedy under the circumstances. 

I do not think it can be repeated too often that we are not dealing 
here with a tax exemption measure; we are dealing with a deferment 
measure. 
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Now, let me take up, first of all, the material in the prepared state- 
ment concerning the proposition that the enactment of this bill is 
necessary if a serious injustice is not to be done to the persons who 
receive distr ibutions pursuant to divestiture decrees. 

The basic vice of the present law, gentle men, is that it requires the 
recognition of taxable income under circumstances when the taxpayer 
in question has received no economic gain, when there has been no 
increase in his net worth. 

It seems to me that the proposition is just as simple as that. Let 
us bring it into sharper focus by a spec ‘ific example. As our testi- 
mony is ; directed to no particular situation, but to all situations which 
may arise in connection with divestitures under the antitrust laws, I 
am going to refer to corporations A and B. 

Let us suppose that A, over a period of years, has acquired a sub- 
stantial stock of corporation B, and that subsequently the Justice 
Department determines that this ownership by A of the B stock is an 
anticompetitive practice, and Justice seeks and secures a court decree 
requiring corporation A to divest itself of that stock. 

Let us suppose at the time divestiture is ordered, that 10 percent of 
the value of the A or parent stock results from its stock ownership 
in corporation Bb. 

We cannot have a tax problem without an individual taxpayer, and 
let us call him Mr. X, and he owns a hundred shares of this corpo- 
ration A stock, and prior to the divestiture decree the shares are 
worth $100 per share, or his aggregate investment is worth $10,000. 

As a result of the divestiture decree, Mr. X is going to receive B 
stock, which is worth $1,000. This amount, under the present tax 
law, he will have to add to his taxable income and have it taxed at 
the highest. bracket. 

If he is a single man with no dependents, and let us suppose he 
has a salary on the outside of $10,000, he is going to have to pay a tax 
of $340 as a result of his receipt of the stock under the divestiture 
dec ree, 

Now, when Mr. X prepares his tax return, and he is the average 
taxpayer, he is going to be very surprised and shocked at his pre- 
a He is going to say, “What have I got after this decree 
that I did not have before it? How much richer am I?” 

Before the decree he is going to say he had an indirect interest in 
the corporation B stock. After the decree, after the divestiture, he 
has it directly. 

The value of his A shares will have gone down by substantially the 
same amount as the value of the B shares which he has received. I do 
not know how successful other tax lawyers and tax attorneys are 
going to be, but if Mr. X comes to me, I do not feel at all confident 
in being able to persuade him of the equity of the tax laws under this 
situation. 

Now, it may possibly be objected that this might be unfair to Mr. X 
in the normal situation, but there is some taint attached to owning 
stock of a corporation which loses an antitrust suit and, therefore, its 
stockholders ought to be penalized. 

Well, there is not much support, Mr. Chairman, for that line of 
thinking in the Supreme Court’s cases. In the Hartford-Empire 
case, they said the divestiture remedy was remedial, it was not penal. 
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In the Timken Roller Bearing case, the concurring opinion of Chief 
Justice Vinson and Mr. Justice Reed, said that “divestiture is a rem- 
edy to restore competition and not to punish those who restrain trade.” 

It is going to be very hard for me, as a tax practitioner, to persuade 
Mr. X when he comes into my office that competition is going to be 
very successfully restored by forcing him to pay a tax at his highest 
rate on this B stock which has been paid over to him. 

Mr. X is also going to wonder why, if there was a violation of the 
antitrust laws, the pen: alty should be on him as a stockholder rather 
than on the corporation. 

His perplexity is going to be increased if the violation in his case 
resulted from the inability of the corporation’s management or its 
counsel to foresee how the antitrust laws would be inte rpreted some- 
time in the future, particularly in view of the fact that this interpre- 
tation has changed over the years. 

Mr. X’s tax problem are not going to be confined to this additional 
amount which he must bring into his return as income; they are going 
to include the problem of raising cash to pay the tax, and he probably 
will have to sell some of this stock which has been distributed to him 
in order to raise this cash, and when he comes to sell it, as has been 
pointed out to you so well by the previous witness, he is going to find 
a great many other people in just exactly the same situation who are 
trying to sell this stock to raise cash to pay these taxes, and the B 
stock, which was worth $1,000 when he received it, and which will be 
included in his tax return at $1,000, may well be worth $900 or $950 
when he comes to sell it. 

So much for the inequity which is being imposed on individual 
stockholders as a result of the operation of the Internal Revenue 
Code’s provisions at present in connection with stock received pur- 
suant to divestiture decrees, 

I want to move on to the material which is covered on page 2 of 
the prepared statement, and the proposition that the adoption of this 
bill is necessary to the proper enforcement of the antitrust laws. 

I think to put this proposition in proper perspective we have got 
to realize that we are dealing only with civil antitrust actions, and 
with the squiteble remedy of divestiture or divestiture through a 
consent decree. 

The purpose of granting the relief, equitable relief, in the form of 
divestiture, is to restrain anticompetitive practices and to elimi- 
nate excessive concentrations of economic power. 

It is not a penalty imposed for criminal action by antitrust de- 
fendants. There are severe penal sanctions in the antitrust laws to 
cover that type of situation. 

All we are trying to do, all the court is trying to do, in a divestiture 
decree is to restore competitive conditions. 

The willingness with which a judge will order divestiture is, I 
think, going to depend in large measure upon a large number of fac- 
tors, and one of those factors is going to be the tax situation of the 
stockholders who had no part in the action which led to the antitrust 
proceeding. 

I think a very clear indication of how judges will think along these 
lines appears in the opinion of Judge Wyzanski in the antitrust pro- 
ceeding involving the Minnesota Mining and Manufacturing Co., 
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which is reported at 96 Federal supplement at page 356, and I will 
only read one sentence in that where he says, and I am quoting: 

No one would argue that to run a company into a tax liability not thought 
necessary under the revenue laws serves an antitrust purpose. 

That is the end of the quotation from Judge Wyzanski. 

Finally, in connection with this aspect of the problem of the en- 
forcement of the antitrust laws, I think we should all bear in mind 
that at the time when the Sherman and Clayton Acts were passed, in- 
come taxation of individuals was, for all practical purposes, non- 
existent. It did not have the bite ‘whic h it has today, saa if the In- 
ternal Revenue Code is allowed to be an additional penalty to the 
stockholders of antitrust defendants, we must also bear in mind that 
was a penalty which certainly was not considered at the time when 
the original draftsmen of the Sherman Act and the Clayton Act were 
drafting those acts, and at the time when those acts were passed by 
the Congress. 

Finally, Mr. Chairman, may I come to the third point which ap- 

ars on page 10 of the prepared statement, that the remedy which 
is being sought in S. 200 is consistent with the basic philosophy of 
the Internal Revenue Code as applied in other areas. 

Those other areas are cases where gain or loss is not recognized, it 
is postponed in transactions which the taxpayer has not voluntarily 
entered into, or which he has entered into not only not voluntarily 
but in compliance with a regulatory statute or to carry out certain 
economic policies which are deemed to be desirable. 

I do not want to take your time to go over all the various different 
situations in the Internal Revenue Code where this principle of 
deferment of gain is recognized. 

But I think I can say, without contradiction, that in every other 
place in the code, where a taxpayer has entered into an involuntary 
transaction or where he has been forced to receive property as a result 
of a divestiture decree, as in the bank holding company law, in each 
one of those cases no gain is currently recognized, but it is postponed 
until such time as the | property whic h has been transferred to him in 
this involuntary transaction is subsequently sold. 

Thank you very much. 

The Cuarman. Thank you very much. Are there any questions? 

Mr. Dane. Thank you, sir. 

(The prepared statement of Mr. Dane follows :) 


TESTIMONY OF JOHN DANE, JR., FOR THE CHAMBER OF COMMERCE OF THE UNITED 
STATES BEFORE THE SENATE FINANCE COMMITTEE ON S. 200 


I am John Dane, Jr., partner in the law firm of Choate, Hall & Stewart, 
Boston. I appear today on behalf of the Chamber of Commerce of the United 
ao as a member of its committee on taxation to discuss the Frear bill, 
. 200. 

Twelve years ago, in 1947, in testimony before the House Ways and Means 
Committee, a chamber witness predicted that the type of situation S. 200 is 
intended to deal with would arise to plague us. Again in 1954, in testimony 
on H.R. 8300; in 1956 in a special statement directed to the Joint Committee on 
Internal Revenue Taxation; and in 1958 in a supplemental statement to the 
House Ways and Means Committee, the chamber emphasized the need for 
corrective action. 

The situation we foresaw has now arisen and has resulted in the introduction 
of 8. 200, which the national chamber supports. 
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In considering any proposal for corrective action in this situation three tests 
should be made. 

It should, first of all, be established that a particular group or class of tax- 
payers is suffering, or is about to suffer, a serious injustice under the present 
law. Secondly, it should be established that the relief suggested is consistent 
with the general philosophy and spirit of the other provisions of the Interna] 
Revenue Code. And finally it should be established that the effect of the 
proposed relief provision will be to benefit not only the group primarily 
affected but also the people of the country asa whole. 

We believe that S. 200 meets all of these tests. Putting the most important 
consideration first, we believe that the economy of the country would be bene. 
fited by the adoption of this bill because the present provisions of the code can 
hamper the efficient and equitable administration and enforcement of the anti- 
trust laws. We believe that the Internal Revenue Code, requiring as it does 
that any distributions made pursuant to an antitrust decree be included in 
full in taxable income, is grossly unfair to the stockholders who receive such 
distributions. And, finally, we believe that deferment of the recognition of 
such income, as provided in the bill, until the time when the shares distributed 
are sold has many precedents in our tax law and is consistent with the general 
theories of taxation underlying the Internal Revenue Code. 


The adoption of the bill is necessary to the proper enforcement of the antitrust 
laws 

In order to set the relationship of this proposed bill to the enforcement of 
the antitrust laws in proper perspective, it is first necessary to point out that 
the bill provides for deferment of taxable income only in the case of civil actions 
where the court has invoked the equitable remedy of divestiture or where 
divestiture has been made a part of a consent decree. The purpose of granting 
relief in the form of divestiture is to restrain anticompetitive practices and 
to eliminate concentrations of economic power. Divestiture, in short, seeks to 
establish optimum competitive conditions. Divestiture is not the penalty im- 
posed by a court in a criminal antitrust case where the management of a 
corporation is found guilty of having deliberately embarked upon a program 
of acquisition or expansion clearly in violation of the antitrust laws. Severe 
penal sanctions are provided for such conduct. 

To remove this unjust result will facilitate the entry of appropriate judicial 
decrees in furtherance of the antitrust laws, so that no court need ever hesitate 
to order divestiture because of concern over the tax penalty on stockholders. 

It should be borne in mind that the tax penalty imposed on stockholders as 
a result of divestiture is not one which was contemplated by the antitrust 
statutes themselves. Indeed at the time the Sherman and Clayton Acts were 
passed, income taxation was, for all practical purposes, nonexistent. 

Further, to remove this tax inequity should facilitate the negotiation of con- 
sent judgments in situations where corporate management may prefer to work 
out such a judgment rather than to contest a Justice Department charge of 
antitrust violation. 

In such a situation the corporate management involved in antitrust pro- 
ceedings would quite properly have great reluctance to consent to a decree which 
would impose crippling taxes on their shareholders. They could well feel that 
if such a tax burden is to be imposed on the shareholders, by whose favor 
they hold their positions, it must be done by decree of the court, even though 
that may involve long and costly litigation. 

In other areas, Congress has taken into account the fact that the tax laws 
must not work at cross purposes with vital regulatory legislation. Three years 
after the enactment in 1935 of the public utility holding company bill which 
was directed against undue “growth and extension of holding companies,” 
Congress amended the tax law to defer the recognition of taxable income on 
receipt of distributions made in connection with the simplification and integra- 
tion of public utility holding company systems. This amendment was found 
necessary because the Securities and Exchange Commission had encountered 
difficulty in its enforcement program on account of the tax consequence of any 
divestiture order. Similarly, when the Federal Communications Commission 
has required a sale “in pursuance of the policy of eliminating common owner- 
ship of directly competing radio facilities,” the recognition of any gain on 
such sale is deferred under the present provisions of the Internal Revenue 
Code. 
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Perhaps the closest analogy lies in the Bank Holding Company Act where 
bigness, monopoly, and concentration of power were the targets. In many ways 
this act represent a specific application of the general policy of the antitrust 
laws to a single industry. 

The tax relief granted in the Bank Holding Company Act which permits 
stockholders in banks subject to the act to receive distributions of securities 
owned by such banks without immediate recognition of taxable income is the 
closest possible precedent for the present bill. The following colloquy on the 
floor of the House evidences the congressional intent in this connection: 

“Mr. SPENCE (of the Banking and Currency Committee). Mr. Chairman, what 
does this bill attempt to do? It does not say to these organizations, ‘You must 
dump your securities on the market. You must sell them at a loss.’ It says 
to the holding companies, ‘You must divest yourself of either the voting shares 
of the banks or divest yourself of the stock in unrelated businesses.’ And 
divestment only means distribution. There is a provision in the bill that when 
this stock is distributed there shall be no gain and no tax consequence to the 
shareholde? or to the bank holding company. We attempt to make it easy 
for them to do a legitimate business. They can elect to be either a bank holding 
company or a holding company engaged in nonbanking business.” 

“Mr. Cooper (of the Ways and Means Committee). The gentleman is correct; 
in other words, it means simply ‘that as people are being required by law to 
dispose of certain assets this tax provision provides they shall not be taxed 
because they are complying with the law” (Congressional Record, June 13, 1955). 


The enactment of the bill is essential if serious injustice to persons receiving 
distributions pursuant to divestiture decrees is to be avoided 

The basic vice of the present law relating to the tax consequences of the 
receipt of distributions pursuant to a divestiture decree is that it requires the 
recognition of taxable income when the recipient has received no economic 
gain—no increase in his net worth. It is just as easy as that. Let us bring 
the issue into sharper focus by taking a very simple example. Corporation A, 
over a period of years, has acquired a substantial block of the capital stock 
of corporation B. Subsequently the Department of Justice determines that the 
ownership by corporation A of the corporation B stock is an anticompetitive 
practice and seeks and secures a court decree requiring corporation A to divest 
itself of such stock. At the time when the divestiture is ordered, 10 percent 
of the market value of corporation A’s stock is attributable to its holdings of 
the stock of corporation B. 

Let us further assume that Mr. X owns 100 shares of corporation A which 
shares, prior to the divestiture decree, were worth $100 a share or an aggregate 
of $10,000. As a result of the divestiture decree, Mr. X will receive stock of 
corporation B worth $1,000 but he will have to add this amount to this taxable 
income and have it taxed at his highest bracket. If Mr. X is a single man 
with no dependents and has other income consisting of a salary of $10,000 a 
year, he will have to pay an additional Federal income tax of $340 as a result 
of this receipt of the corporation B stock. 

When Mr. X prepares his tax return, he is going to be very surprised and 
shocked at his predicament. He is going to ask, what do I have after 
the divestment decree that I did not have before? How much richer am I? 
Before the decree he had an indirect interest in the corporation B stock virtue 
of his stock holdings in corporation A and that now he owns his pro rata share 
of such corporation B stock outright. The value of his corporation A shares 
have gone down by the amount of the value of the corporation B shares which 
have been distributed to him and he is further going to say that as you put 
value in the pocket marked “B” you take it out of the pocket marked “A” 
but that you never make any money by shifting coins from one trousers pocket 
to the other. 

I don’t know how successful other tax practitioners may be but if Mr. X 
came to me I do not feel confident that I could give him any satisfactory ex- 
planation of the equity of the operation of the tax law in his particular case. 

Now it may be objected that while this might be very unfair to Mr. X 
in a normal situation, there is some taint attached to owning stock of a 
corporation which loses an antitrust suit, and therefore, he should be penalized. 

Supreme Court decisions do not seem to support this point of view. On 
the contrary, the Court has said that equitable relief in antitrust cases— 
and divestiture is a form of equitable relief—‘“is remedial, not penal” (Hart- 
ford-Empire Co. v. The United States, 323 U.S. 386, 435 (1945)). It has also 
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been said that “divestiture is a remedy to restore competition and not to 


punish those who restrain trade * * *” Chief Justice Vinson and Mr. Justice 
Reed concurring in Timken Roller Bearing Co. v. U.S. (341 U.S. 593, 603 (1951) ) 

It will be hard to convince Mr. X that it helps to restore competition to force 
him and his fellow stockholders to pay a tax at their highest rate merely 
because they now own their proportionate interest in the corporation B stock 
directly rather than indirectly. 

Furthermore, if there is to be any tax penalty for violation of the antitrust 
laws, Mr. X will find it hard to see why this should fall on him rather than on 
the corporation itself. His perplexity will doubtless be increased if the viola- 
tion in his case resulted from the inability of the corporation’s management 
or its counsel to foresee accurately the development of administrative theories 
and the course of judicial interpretation, both of which are and have been 
constantly changing. He will also find it hard to understand why different 
classes of stockholders of corporation A will be treated differently. Individual 
stockholders such as Mr. X must pay a tax on 100 percent of the fair market 
value of the corporation B stock distributed pursuant to the divestiture decree, 
However, corporate stockholders of A will only be required to pay a tax on 
15 percent of the fair market value of such stock and tax exempt stockholders 
such as schools, colleges, and hospitals will not be required to pay any tax at all. 

The tax problems of persons like Mr. X who are stockholders in corporations 
which have been subject to a divestiture decree, are not confined to the fact 
that there must be included in taxable income an amount equal to the fair market 
value of any stock received pursuant to the divestiture decree. Such stockholders 
must discharge the resulting tax liability in cash and this means, in many Cases, 
that they must sell some of the stock received in order to do so. If only a single 
stockholder had this problem it would be one thing, but the fact is that many 
stockholders of the corporation whose shares have been distributed may be 
seeking to sell some of their shares at or about the same time. This could well 
depress the market so, in Mr. X’s case, the stock, which was worth $1,000 when 
he received it and which must be included in his taxable income at that amount, 
may be worth, for example, only $900 when he comes to sell it. To the extent that 
a stockholder’s loss in such a situation exceeds $1,000, he cannot, under the 
present provision of the Internal Revenue Code, use it to offset other income, such 
as income recognized as a result of the receipt of the stock itself. He can only 
use such loss to offset capital gains if he is fortunate enough to have any. 

Any diminution of the market value of stock being distributed pursuant to a 
divestiture decree has widespread repercussions. In the case which we have 
been discussing, only 10 percent of the stock of corporation B was owned by 
Corporation A and distributed by it to its stockholders. However, if any sub- 
stantial number of the recipient corporation A stockholders put large amounts of 
such corporation B stock on the market at the same time, it is not only 
going to decrease the value of the corporation B shares held by other corpora- 
tion B stockholders but it is going to drastically curtail the ability of corporation 
3 itself to go into the security markets and raise additional equity capital. 
Enactment of the proposed bill will be completely consistent with the basic 

philosophy of the Internal Revenue Code in other areas 


Congress has, in many instances, provided that the recognition of taxable 
income or gain shall be deferred if the transaction giving rise to such income 
or gain was not voluntarily entered into by the taxpayer or was required to effect 
the compliance with regulatory statutes or to carry out certain economic policies 
considered to be desirable. For instance: 

(1) Sections 371-372: These sections provide for the nonrecognition of gain 
or loss on transactions carried out under court supervisions in receivership, 
foreclosure, or similar proceedings, or in any proceeding under section 77B or 
chapter X of the National Bankruptcy Act. 

(2) Section 1033—Involuntary conversion : In order to prevent a taxpaver from 
being taxed on profits from a disposition of property which is forced upon him, 
section 1033 provides for the nonrecognition of gain where property which is 
seized or condemned is converted into other property similar or related in service 
or use; when the property is converted into money, gain is recognized only to 
the extent that the money exceeds the cost of replacement property. 

(3) Section 1034—nonrecognition of gain from sale or exchange of residence: 
To encourage building of new homes, gain on the sale of a residence is taxed 
only to the extent that the sales price of the old residence exceeds the cost of 
a new residence which is purchased or built within a specified time. 
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(4) Section 1054.—Nonrecognition of gain or transfer of obsolete vessels to 
Maritime Commission: In order to facilitate the construction of new vessels, 
section 1054 (through reference to sec. 510 of the Merchant Marine Act) 
provides for the nonrecognition of gain on the transfer of an obsolete vessel to 
the U.S. Maritime Commission. The basis of a new vessel is the same as the 
basis of the obsolete vessel exchanged, increased by the additional cost of the 
new vessel and decreased in the amount of loss recognized on the transfer. 

(5) Section 1071.—Nonrecognition of gain on sale or exchange to effectuate 
policies of the Federal Communications Commission: This section provides for 
“involuntary conversion treatment” of property disposed of pursuant to the FCC 
requirement that common ownership of directly competing radio facilities be 
eliminated as a condition to renewal of licenses to broadcast. 

(6) Sections 1081-1083.—-Nonrecognition of gain or loss on exchanges or dis- 
tributions in obedience to orders of the Securities and Exchange Commission: 
These sections provide for the nonrecognition of gain or loss for certain ex- 
changes or distributions pursuant to orders of the SHC. 

(7) Section 1101.—Nonrecognition of gain on distributions by bank holding 
companies pursuant to the Bank Holding Company Act of 1956: This section 
provides for the nonrecognition of gain when bank holding companies distribute 
to their shareholders the stock or assets of nonbanking businesses pursuant to 
the requirement of the 1956 Bank Holding Company Act. 

(8) Section 1321.—Involuntary liquidation and replacement of LIFO inven- 
tories: This section provides for tax relief where the taxpayer has been forced 
to liquidate his inventory for unusual reasons such as “disruption of normal 
trade relations between countries.” 

(9) Section 1331.—Limitation of tax on war loss recoveries: This section 
provides that if property which the taxpayer had deducted as a war loss is later 
recovered, the recovered fair market value is taxed only to the extent that a 
deduction resulted in reducing the prior year’s tax. 


The CHarmman,. Our next witness is Andrew J. Dallstream. 


STATEMENT OF ANDREW J. DALLSTREAM, ATTORNEY AT LAW, 
CHICAGO, ILL. 


Mr. Dauusrream. I am Andrew J. Dallstream, and I am engaged in 
the general practice of law as senior partner in the law firm of Dall- 
stream, Shiff, Hardin, Waite & Dorschel, of Chicago, Il. 

In the course of my 40 years of practice, my firm has had its share 
of antitrust cases, public utility holding company divestments, rail- 
road and other corporate reorganizations. 

I believe I have had considerable experience in dealing with tax 
questions in connection with these various types of matters, both with 
and without special relief provisions, such as are mentioned hereafter. 

My particular interest in the subject matter of S. 200 at the present 
time relates to the Du Pont-General Motors case which is now pending 
before Judge Walter J. LaBuy of the U.S. District Court for the 
Northern District of Illinois, upon remand from the U.S. Supreme 
Court to determine the equitable and appropriate remedy for the viola- 
tion of section 7 of the Clayton Act which the Supreme Court found 
to have resulted from Du Pont’s acquisition of 23 percent of the stock 
of General Motors. 

Judge LaBuy appointed me as amicus curiae with respect to the 
interests of Du Pont shareholders, and I was directed by the court 
to investigate the situation, to study the various plans which were 
proposed by the litigants, and to offer my own plan and to make my 
recommendations to the court. 

The first thing I would like to stress with all possible emphasis, is 
the fact that I am not speaking for Judge LaBuy, and what I may 
say here today does not necessarily represent his views. My duties 
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and activities, however, as amicus curiae have given me a particular 
familiarity with and interest in the problem of taxes in relation to 
antitrust enforcement, but my role of amicus obviously does not au- 
thorize me to speak on behalf of, and I do not speak for, the court. 

I also wish to point out that I do not represent nor am I speaking 
for the Du Pont Co., Christiana Securities Co., General Motors Corp., 
or Delaware Realty, all defendants in the Du Pont case. 

My interest is limited solely to the representation of the Du Pont 
stockholders, as such, which arises by virtue of my appointment as 
amicus curiae. 

Immediately upon my appointment as amicus curiae I began inten- 
sive studies of the legal and factual background of the case in order 
to be in position to make my own recommendations and to comment 
upon the recommendations of others. In this connection, I held a 
series of regional conferences in five major cities with stockholders 
and representatives of the stockholders of Du Pont for the purpose 
of discussing the entire question of the necessary and appropriate 
remedy under the mandate of the Supreme Court. Included among 
the stockholders represented at these conferences were large individual 
and corporate holders, bank trustees, investment trusts, investment 
bankers, investment advisers, insurance companies, educational insti- 
tutions, and charitable foundations. 

In addition, I have had a considerable volume of correspondence 
and many individual conferences with Du Pont stockholders—both 
large and small. As a result of these conferences and this corre- 
spondence, I have become impressed by the great hardship that 
would be visited upon the many stockholders of Du Pont by a decree 
that would require Du Pont to distribute its present holdings of 
General Motors stock. 

For example, a lady who holds a few shares wrote: 

I am a retired Foreign Service staff officer, living modestly on an insufficient 
annuity, augmented by dividends from small holdings of Du Pont stock which 
represents savings. I am not a stock dabbler. I share some family responsi- 
bility. I have never owned an automobile nor acquired the habit of installment 
purchases. My lifetime savings have been invested in two companies the com- 
position of which I regard as made up of men of unquestioned integrity who 
would not resort to unethical practices. With this information about myself, 
you will, I am sure, understand my attitude in this matter and my reason for 
writing you at such great length to protect my interests. 

This is one of the letters I received from many, many shareholders 
from whom I inquired about their plight. 

A major source of hardship to stockholders would be the tax burden 
that would fall on them—not on the corporate defendants but on their 
individual stockholders—under a plan of divestiture such as the 
Antitrust Division is proposing in this case. Under the official tax 
ruling obtained from the Commissioner of Internal Revenue, the 
compulsory distributions proposed by the Antitrust Division would 
be immediately taxable as ordinary dividends to the stockholders of 
Du Pont. This mean that—even though the economic effect of the 
distributions would be merely to divide each stockholder’s investment 
into its component parts, like changing a $10 bill for two $5 bills— 
each noncorporate stockholder would pay income taxes equal to from 
20 percent to 91 percent (depending on individual tax brackets and 
subject to dividend received credit) of the market value of the Gen- 
eral Motors shares when received. 
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That means that this net tax of approximately 16 to 87 percent 
will be visited upon these individual shareholders even though, as I 
see it, they may have merely exchanged their $10 bill into two 5’s. 

I want to point out at this point that, perhaps, there has been some 
confusion, as I have taned to this testimony, about what really 
happens here. 

u Pont has had approximately one-third of its earnings from the 
General Motors shares, and if there is a divestiture, Du Pont’s earn- 
ings will be reduced by one-third, and it will have only two-thirds of 
the earning power which it has had before. 

The Cuatrman. What is the percentage of assets of Du Pont, as 
earried on the books, and this General Motors stock ? 

Mr. DauusrreaM. I did not hear you, Senator. 

The Cuatrman. I say, this is carried on the books of Du Pont stock 
as $1 billion, is it not? 

Mr. DatistreaAmM. Approximately so, yes. It is carried on the 
books, I think, at well its cost is $2.10, and I am not sure, but I think 
they have been writing that up to correspond each year to the book 
value of the shares of—the book value on the shares of General Motors. 

The Cuarrman. At what are the General Motors shares carried on 
the books ? 

Mr. GreeNEWALT. It is approximately the book value of the General 
Motors stock per its own books. 

The CHarrman. What does it amount to? 

Mr. GreENEWALT. About $14 a share, I believe. 

The Cuatrman. What is the total figure / 

Mr. Greenewat. About $1 billion. 

The CHarrM an. $1 billion? 

Mr. GREENEWALT. Yes. 

The CuarrMan. Now, the stock is actually worth over $3 billion ? 

Mr. GREENEWALT. Yes, sir; that is right. 

The CHarrmMan. $3,250 million. 

Mr. GreeNewact. On the market. 

Mr. Dauusrream. But that stock has been contributing one-third 
of the earnings. 

The CHarrmMan. What proportion does the $1 billion, Mr. Greene- 
walt, have to the total assets of the company ? 

Mr. Greenewatr. About a third, I would say. 

The Cyaan. In other words, the dividend payment comes pro- 
portionately to the assets of the General Motors included in the total 
assets of Du Pont? 

Mr. GrEENEWALT. Just about. 

The CuatrmMan. One-third in each case? 

Mr. Greenewact. Very roughly. 

Mr. Datusrream. Well, it can easily be seen as a result of that, that 
the distribution of this stock has none of the earmarks of a distribu- 
tion of corporate earnings. 

If you distribute corporate earnings which are not needed in the 
conduct of the business, the business goes on as before, and it is worth 
just as much as it was before, except on liquidation value. 

It produces just as much earnings and has just as great market 
value based upon its earnings. | 

Now, in the Du Pont case, the minute that this distribution is made. 
you have taken one-third of the earning assets away from this com- 
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pany, one-third of its earnings, and it. may reasonably be expected we 
have taken away at least one-third of its market value, and that is not 
the case in a distribution of cash dividends or of unneeded assets, and 
in that case the corporation remains with the same earnings power and 
the same value as before. 

It was testified at the hearing before Judge LaBuy on the basis of 
a comprehensive and careful survey of the stockholders of the 
Du Pont Co., that the average tax rate at which the more than 230,000 
individuals who hold Du Pont stock directly or beneficially would 
pay taxes upon a distribution of the General Motors shares would be 
approximately 57 percent. 

I may say to you, sir, that early in the game, after I had finished 
my talks with the stockholders around the country, I estimated ap- 
proximately ¢ 60 percent, and I feel that figure which was prepared by 
Mr. Tepping by the use of samplings, is a clearly accurate figure, 

The total additional tax payable by these individuals upon such a 
distribution would be, assuming General Motors shares have a market 
value of $50 per share when distributed, approximately $1 billion as 
has been testified. 

This tax burden, which is apart from the taxes that would be in- 
directly payable by the many stockholders, beneficiaries, and poliey- 
holders of the corporations, investment trusts, mutual funds, and in- 
surance companies holding Du Pont stock, does not just fall on the 
large stockholders. 

I think it will be clear that this tax does not fall only upon large 
stockholders but upon small stockholders, as well. 

Of the over 225,000 holders of 500 shares or less, they would have a 
tax burden of over $300 million or an average of more than $1,000 for 
each individual holder, and, of these, the more than 200,000 indi- 
viduals holding 100 shares or less would have a tax burden averaging 
more than $600 for each individual holder. 

Furthermore, there would be additional losses to stockholders re- 
sulting from the drop in market prices caused by the large volume of 
sales of Du Pont and General Motors stock that would ‘undoubtedly 
be made by Du Pont stockholders in order to mitigate the tax con- 
sequences or to raise cash with which to pay taxes. 

Senator Wuu1ams. Might I add that computation is not for each 
of the 10 years, is it? 

Mr. Datustream. That is for the 10 years, those tax amounts. 

Despite this rather clear evidence of the staggering tax burden that 
would be placed upon Du Pont stockholders by a distribution of the 
General Motors shares, the Antitrust Division has taken the position 
that divestiture is a mandatory remedy in the pending case. 

I believe this points up clearly the dilemma that confronts the anti- 
trust courts in this and many other cases. On the one hand, a court 
having found an antitrust violation must frame a decree that will 
restore competitive conditions, which sometimes can best, or perhaps 
only, be accomplished by divestiture—as the Antitrust Division con- 
tends is true in the Du Pont case. 

On the other hand, it is equally well established in the cases that 
the decree must be remedial, not punitive, and must reflect proper 
regard for interests of private property that have become vested in 
private investors without any guilty knowledge or any intent to be- 
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come participants in the unlawful activities. But in some cases—of 
which the Du Pont case is a perticulaxly good example because the 
acquisition in question took place 40 years ago and a whole new gen- 
eration of investors have become involved—in some cases, I say, it 
may be simply impossible for the antitrust courts to order divertiture 
without at the same time imposing a grave and even unconscionable 
hardship on the innocent investors of the corporations involved and 
often on many other innocent persons who are in no way connected 
with the defendant companies. 

The only valid and proper solution, I believe, is for Congress to 
enact legislation similar to the pending bill—legislation that will per- 
mit the courts to order divestiture whenever it is necessary or appro- 
yriate to do so without at the same time imposing a staggering tax 
Sten on innocent stockholders. It should be emphasized that the 
pending bill does not relieve any shareholder from paying, or prevent 
the Government from collecting, a single dollar of taxes that would 
be payable or collectible in the absence of the antitrust decree. If the 
pending legislation were enacted, a stockholder of Du Pont, for exam- 
ple, would continue to pay income taxes on dividends from Du Pont 
and General Motors and would pay a capital gains tax on any gain 
realized from the sale of either Du Pont or General Motors shares. 
In short, the bill would merely postpone the realization of gain until 
such time as the General Motors shares are voluntarily sold, which 
would be the situation in the absence of the antitrust case. Thus, this 
bill would merely get away from the present illogical and arbitrary 
result of taxing the compulsory transaction of divestiture—the forced 
splitting of the Du Pont share into its two component parts—as if it 
were a voluntary realization of income. 

I would like to particularly deal with this criticism which has been 
made of this bill as possibly affording tax relief to those who have 
been adjudged wrongdoers. 

I think it was made clear this morning by Mr. Bicks that he ad- 
mitted there was no wrongdoing in this case, but that he wanted to be 
sure that S. 200 did not relieve wrongdoers. 

I think we must remember that a court of equity has traditionally 
been bound by the rule that they will never grant equitable relief to 
a wrongdoer. 

This bill has built into it a provision that requires the court to find 
that before the benefits of S. 200 can be availed of by anyone, the 
court must have entered a finding that not only was the relief ap- 
propriate to carry out the antitrust objectives, but it must have been 
equitable relief. And I do not think we need to worry in this case 
that any court is ever going to avail itself of the provisions of S. 200 
if he cannot conscientiously and honorably and honestly enter that 
finding that it is equitable—it is an equitable remedy that is being 
applied, and that this is a case in which the provisions should be 
awarded because it would constitute equitable relief. 

Courts of equity just have not aided wrongdoers. As applied to 
the Du Pont case, however, it must be borne in mind that the bill 
would afford no relief whatever to the Du Pont Co., but it could 
afford relief to the several hundred thousand persons directly or 
beneficially owning Du Pont stock. Further, there has been no find- 
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found the acquisition to have been lawful and proper. The Supreme 
Court did not disturb that finding, but held merely that, more than 
30 years after the acquisition, the position General Motors had 
achieved in the automobile industry through natural growth had 
reached the point where there was an aakeme or probability of 
monopoly of the market for automotive fabrics and finishes, Few 
laymen, lawyers or judges would have anticipated the novel holding 
of four members of the Supreme Court that an acquisition, though 
lawful when made, could become unlawful 30 years thereafter as a 
result of a mere change in the economic conditions of the companies 
involved. 

The CuHarrMan. Does the Frear bill provide clearly that any in- 
voluntary distribution would be exempt from taxation ? 

Mr. DatustreaAm. No, sir. There is a provision in the Frear bill 
that requires the court to enter several findings, among which is that 
it is necessary to grant equitable relief so that the provisions of the 
bill are permitted to be availed of. So that the court may order 
divestiture in any antitrust case, but not make that finding, and in 
that case the tax, as it stands today, would be the tax which the re- 
cipient would normally have to pay. 

Senator Witu1amMs. Would there be any possibility that if this bill 
were enacted, that the court could determine that even this case was 
not applicable and not eligible for the benefits of this bill? 

Mr. Datusrream. It is perfectly possible. 

The CHarrman. What court are you speaking of, the Supreme 
Court, or district court ? 

Mr. DatusrreaM. I think the district court is going to have to enter 
the order, but if the district court refused to enter the order—— 

The CuHarrman. The Supreme Court will not make the decision 
that you speak of, will it? 

Mr. Datistream. No, they will not have to make it. 

I would like very much to call the committee’s attention to—par- 
ticularly to the language of Senator Frear’s bill in that regard, be- 
cause I think it is qvite clear that even in the Du Pont case the court 
could refuse as to any of the distributions that were ordered. 

The Cuarmman. I did not understand that the relief the Frear bill 
would give or attempt to give, would be subject to the approval of the 
Federal court. 

Senator Frear. No, they have to make these findings. 

Mr. Datustream. The following are required to be found by the 
court: (1) “That such divestment is necessary or appropriate to ef- 
fectuate the policies of the Sherman Act or the Clayton Act, or 
both”—That means you cannot have one that is just friendly to the 
parties. The court must find it is necessary and appropriate. 

(2) “That nonrecognition of gain pursuant to section 1111 of the 
Internal Revenue Code of 1954 is required to reach an equitable judg- 
ment, decree, or order in such suit or proceeding.” 

The Cuarrman. The court thinks that will be equitable ? 

Mr. Datistream. The court has to determine what is equitable. 
The Cuatrman. But the Supreme Court has already acted, has it 
not? 

Mr. Datisrream. It has. 

The Cuarrman. And they required the divestment ? 
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Mr. Dauisrream. No, I do not think they did. But let us assume 
they did. 

The Cuatrmay. It is a little like going in through the back door. 
But the effect is that they required the divestment of—the distribution 
of this stock. 

Mr. Dauusrream. The thing I want to make clear is that if Judge 
La Buy orders divestment, and he does not make the determination 
under subdivision (D) 

The CuarrmMan. Do you mean to say then that the judge does not 
necessarily have to order that the Du Pont Co. dispose of General 
Motors stock ¢ 

Mr. Daustream. I have always contended that, and I still feel that 
way, but I have been wrong before. I did not think that four mem- 
bers of the Supreme Court were going to decide the earlier case the way 
they did, and make some new law in this country. 

The Cuatrman. I thought it was an accepted fact that while the 
district judge had discretion on how to require this distribution, he 
would have to carry out the spirit of the decision, or whatever you 
may call it, and compel the Du Pont Co. to divest itself of the Du 
Pont stock. 

Mr. Da.ustream. That is the contention of the Department of 
Justice, and they may beright. I donot think they are. 

The CuarrmMan. Do you agree with that, or disagree ? 

Mr. DatistreaM. I disagree. 

Senator Frear. The Supreme Court has not ordered divestiture. 

Mr. Dauusrream. The Supreme Court has referred this to Judge 
LaBuy to enter an appropriate order. 

The Cuatmrman. Let me ask you, Does Judge LaBuy have absolute 
authority to do as he pleases in regard to this? 

Mr. Dauistream. No, sir, I do not think he has. 

The Caatrman. Can he issue an order saying that there will be no 
divestment ? 

Senator Frear. Subject to appeal. 

Mr. Dauistream. Subject to appeal, and being reviewed by the 
Supreme Court, I think he can enter any order that he thinks is 
equitable and appropriate to carry out the mandate of the Supreme 
Court to do away— 

Senator Frear. The Supreme Court would reverse it unless he 
ordered a disposition of the stock of General Motors. 

Mr. Dauisrream. Yes; and, of course, what I am afraid of, repre- 
senting the stockholders, Mr. Chairman, is that the Supreme Court 
might this time make their decision without giving any discretion at 
all to the judge and any chance to work anything out unless we have 
this legislation before the decision is made. 

Senator Frear. The President of Du Pont would like to say some- 
thing. 

Mr. GreENewact. Senator, the controversy is this: The Department 
of Justice holds that as a matter of law divesture is mandatory. This 
is their argument, their pitch, if you want to call it that, and they 
have entered briefs before Judge LaBuy to that effect. 

Our counsel take very strongly the opposite view, and say that 
Judge LaBuy has complete discretion to frame a decree that grants 
equitable relief. 
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That is really the argument that is being contested hotly before the 
court. 

The Cuarrman. Don’t you think we had better look to Judge La- 
Buy to work this out ? 

Mr. GREENEWALT. Well, everything is fine if he decides our way, and 
if the Supreme Court supports him. 

The Cuarrman. Do you think there is a possibility that he will de- 
cide there is no divestment made mandatory by the decision of the 
Supreme Court ? 

Mr. Greenewact. If our eminent counsel are correct, this is cer- 
tainly so; there is certainly such a possibility—that he may decide 
that divestiture is not necessary. But the whole trust of the argument 
before the court in Chicago is the Department of Justice persuading 
him, as they persuaded you this morning, that divestiture is manda- 
tory under the Clayton Act. 

We take the position that it is not. Judge LaBuy has the question 
before him. 

The Cuarrman. Judge LaBuy, in the first instance ruled that it 
was not a violation of the antitrust laws? 

Mr. GreeNewacr. That is correct. 

The Cuarrman. Therefore, there should be no divestment. There- 
after the Supreme Court reversed his decision, did they not ¢ 

Mr. GreeNnewat. They reversed his decision to this extent—not 
completely, by any means. 

As a matter of fact, they sustained a very large portion of his deci- 
sion. They simply said that under their own interpretation of the 
Clayton Act that there was a probability of a restraint of trade. 

This is a completely new interpretation of the Clayton Act made by 
the Supreme Court in reversing Judge LaBuy. What they said in 
their opinion was that the case was remanded to Judge LaBuy for 
equitable relief. They said nothing about divestiture. The word 
“divestiture” does not appear, I believe, anywhere in their opinion. 

The Cuarrman. What reason have you to think—you have been 
greatly concerned about this—that Judge LaBuy will require 
divestiture ? 

Mr. GreeNEewAt. We do not know what he is going to do, frankly. 
The question is this: The legal question that has been presented to 
Judge LaBuy is, first, the position of the Department of Justice who 
maintain quite stoutly and with a great many words that Judge 
LaBuy has no discretion and must order divestiture. 

We take the position that he need not order divestiture, and he has 
ample discretion. How he will decide that I do not know. If he 
decides in our favor, the Government has the privilege of appeal to 
the Supreme Court. So, one has to consider not only what Judge 
LaBuy will decide, but what the Supreme Cort will decide on appeal. 

So that the question is really an open one. We do not really know 
whether divestiture will be ordered or not. 

The Cuarrman. Has Judge LaBuy given any indication, however, 
that he thinks it is not mandatory ? 

Mr. GreEeNewatt. None whatever. He has maintained complete 
silence throughout all the hearings. He will speak in due course. 

The Cuarrman. In other words, it is not a closed issue. 
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Mr. GreENEWALT. No. 

Senator Frear. Mr. Chairman, was not the opinion of the Supreme 
Court and the dissenting opinion of the two Justices made a part of 
the record yesterday ¢ 

The CHarRMAN. I believe it was. 

(The Supreme Court decision appears on p. 29.) 

Senator Frear. Fine, thank you. 

Mr. DaLiusTREAM. The effect of this legislation, it seems to me, is 
eminently fair and reasonable. The objective of antitrust remedies 
isto prevent the creation or continuance of forbidden restraints. This 
antitrust objec tive may, in some circumstances, require distribution of 
a security holding so that a stockholder’s investment is inv oluntarily 
split into two parts, but it does not require involuntary realization of 
tax liability. 

Next I want to point out that I think it has been very clear in all 
the congressional history that Congress has never manifested any 
intent, so far as I am aware, to impose a special tax liability on share- 
holders in an antitrust case, 

In other words, antitrust laws are not revenue measures and should 
not be used as such, and revenue laws are not antitrust enforcement 
measures and should not be used as such. 

The pending bill will not defeat the purposes of the tax laws because 
it will not deprive the Treasury Department of any revenue which 
it would receive apart from the intervention of an antitrust decree or 
divestiture. 

On the other hand, the bill certainly would not hamper, but would 
clearly foster, effective antitrust enforcement because it would permit 
divestiture to be used freely as an appropriate remedy without worry- 
ing about fortuitous and freque ntly calamitous tax consequences. 

This type of legislation is not, of course, without precedent. In a 
number of other instances Congress has removed the tax barrier that 
prevented either the courts or the regulatory agencies from effectively 
enforcing law dealing with the evil of undue corporate concentration. 
Thus, legislation similar to the pending bill has been enacted with re- 
spect to ‘distributions ordered by the Securities and Exchange Com- 
mission pursuant to the provisions of section 11 of the Public Utility 
Holding Company Act of 1935 (1.R.C., sees. 1081- 1083) ( characterized 
by Professor co of the Harvard Law School as a “specialized type of 
antitrust law”) ; with respect to distributions ordered by the Federal 
Reserve Board pursuant to the provisions of section 4 of the Bank 
Holding Company Act of 1956 (1.R.C., sees. 1101-1103) ; and with re- 
spect: to 5 diatviboutsona ordered by the Federal Communications Com- 
mission when necessary or approprate to effectuate the policies of the 
Commission with respect to the ownership and control of radio broad- 

casting stations (I.R.C., sec. 1071). In all of these cases, tax relief 
legislation has facilitated the administration of the regulatory law, 
and at the same time the Government has dealt equitably and fairly 
with public investors without in any way creating a tax loophole. 
Mr. Justice Douglas, when he was Chairman of the Securities and Ex- 
change Commission and the leading exponent of the divestiture policy 
of the Public Utility Holding Company Act, concisely and effectively 
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put the case for legislation to prevent tax consequences from creating 
an arbitrary obstacle to enforcement of divestiture, as follows: 

* * * our big job at the Commission is to put the private utility house in order. 
We think we can do it, and we think we can do it expeditiously and construe. 
tively if this tax barrier is removed * * *. We down at the Commission do not 
desire to put the gun at the head of a utility company and say, “transfer thege” 
and then to have another branch of the Federal Government collect. $2 million or 
$1,000, or $250,000 as the result of doing what we are forcing it to do (hearings 
on H.R. 9682, before the Committee on Finance of the U.S. Senate, 75th Cong, 
3d sess., pt. 1V, Mar. 30, 1938, at p. 73). 

I am not going to go any further with my prepared st atement, but 
I would like to clear up two or three very important things that 
have come up in the course of these hearings. I will do so very 
quickly. 

It has been suggested that other acts of Congress providing for 
nonrecognition of gain where divestiture is required by govern- 
mental action are not controlling precedents for the enactment of 
S. 200. 

It has been stated that the other acts of Congress, such as the 
Public Utility Holding Company Act and the Bank Holding Aet 
have been passed at the same time or within a few years after the 
substantive legislation was first enacted. 

On the other hand, it is pointed out that the antitrust laws have 
been in effect since 1890. 

I find this asserted difference very unconvincing. While it is true 
that the antitrust laws have been on the books for many years, their 
interpretation by the courts, both as to what constitutes a violation 
and as to what is an appropriate remedy, creates new laws just as 
effectively as through Congress itself has legislated in each case 
rather than the courts. 

It has been suggested in the record here that to treat the distribu- 
tion of General Motors shares as a taxable dividend—I think I cov- 
ered that point on the fact that it is very different from the cash 
dividend. 

Senator Frear. May I ask you this question: Do you think the 
decision of the Supreme Court made in June of 1957, had the effect 
of new law? 

Mr. Dauusrream. Absolutely. I do not think any lawyer, layman, 
writer on the subject in any substantial number of years before would 
ever have conceived that such an interpretation of the Clayton Act 
could possibly be reached, and I think if you have any doubt about 
it, if you will read the dissenting opinion of Judge Burton, that you 
will be thoroughly convinced. It is a very vigorous dissent, and I 
think clearly states the situation. 

Mr. Chairman, there is one other point I would like to try to at- 
tempt to clear up which has some importance, and which has come up 
during these hearings. 

In the Du Pont situation only about 60 percent of the distribution 
would be taxable if it were distributed all at once, and I hope that 
situation is clear to you. 

In other words, the accumulated earnings and profits of the Du 
Pont Co. which form the only basis for a tax here amount to about 
60 percent of the value of the stock being distributed, so that if we 
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distributed all tomorrow at one time only about 60 percent of the 
distribution would be taxable. 

Apparently the Department of Justice recognized clearly the ter- 
rific market and economic impact of a single distribution, and so 
they have extended this over a period of 10 years, which has the 


_ effect of making it all taxable. 


It may well be that despite the severe economic consequences a 
single distribution, part of which would be a return of capital, would 
result in such depressed market prices of the General Motors shares, 
that the total loss would be substantially more than it is here. 

This illustrates the plight of the court in trying to be fair to the 
public interest and also fair to the shareholders in the distribution 
without tax relief. 

Now despite the fact that Du Pont has distributed all of its General 
Motors income over the recent years and has had a very liberal divi- 
dend policy, it has been required over recent years to retain a portion 
of its earnings from its chemical business, to put them back into the 
chemical side of its business to build additional plants in order to 
afford more employment and build up the national economy. 

Yet it is that investment in these additional chemical plants which 
they have had to take out of earnings, despite a liberal dividend policy, 
that creates the basis for this tax, not the increase in value of the Gen- 
eral Motors shares. 

It invested what is now the equivalent of $2 a share 40 years ago in 
General Motors, and it has made no further investment since that time 
except to maintain its interests through one exercise of rights. 

The Cuarrman. What is the enhancement of the value of the Gen- 
eral Motors stock ¢ 

Mr. Datustream. As to most of it, from about $2 and 

The CuatrmMan. I mean how much is it in dollars? 

Mr. DattstreaAm. From $2.10 to $50. 

The CHatrman. What was the purchase price? What was the 
total amount ? 

Mr. DauistreaAm. The cost was $132 million of all the shares. 

The CHarrman. $132 million? 

Mr. Dauistream. They are now worth something around three— 
three and a quarter billion. 

The point I want to make is that it is not the increase in the value 
of that stock that creates the tax. It is the fact that chemical earnings 
have had to be reinvested in chemical properties to carry on the chem- 
ical business. 

To those who point out that the Du Pont stockholder may sell all 
his Du Pont stock and pay a capital gains tax rather than the GM 
shares, I want to point out very clearly that I do not think he will 
find anybody he can sell them to. 

Those shares are going to have a built-in tax liability, and I ask 
each of you here today if you were offered Du Pont shares that I own 
after a decree of the kind the Government wants, what would you pay 
me for them ? 

The Cuatrman. Have you got any tooffer? [Laughter.] 

Mr. Dauistream. You would certainly not pay me any more than 
what you thought they were worth, less all of the tax liability, so I 
have got to cut down the price of my Du Pont shares for the tax liabil- 
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ity in addition to paying my capital gains. I want to point out that 
every stockholder must pay taxes on the market value of his General 
Motors stock when distributed. 

Whereas the selling that will take place is estimated to drive the 
price down to a figure estimated in the hearings before Judge LaBuy 
of as high as 25 to 35 percent, and I think it is quite reasonable to as. 
sume that the high-bracket shareholders who sell that stock may very 
well, having paid taxes on it on one basis, and having sold it at a lower 
basis, not even get their money back, and certainly as to the share- 
holders in the low brackets, what seem to be low brackets, may really 
be high brackets, because when he sells he will have to add the market 
loss on top of his tax loss. 

I would like to close with just one reference to something that was 
said this morning. 

This 8-percent figure is unchallenged in this record, about who would 
receive these shares of stock distributed from Christiana. 

You cannot reach 8 percent without resorting to some perfectly 
fantastic assumptions, including taking everybody who is a blood 
descendant and all the persons they have married, and the people that 
they married who have inherited from them, and following it down 
and, in effect, taking everybody in the Du Pont bloodlines and every- 
body who ever married a Du Pont, and all of their relatives who ever 
inherited from them, to reach that 8 percent. 

I think the realistic figure to talk about here is the fact that there 
is probably about 3 percent of this General Motors stock that will 
upon distribution be in the hands of people who are in what I would 
call the modern Du Pont family, who have an active interest in the 
affairs of the Du Pont Co., and it is getting down to where it isa 
pretty small figure. 

Now there is a great deal of stock in trusts. Those trusts are, for 
the most part, for minors, and those trusts have been added in to get 
that 8 percent figure; whereas they have trustees that are banks, 

If Judge LaBuy feels at all in this case that there are any of these 
people who ought not to be exercising such influence as merely casting 
their vote at the annual meeting can bring about, he certainly can 
restrict their voting. 

If he feels that there is any reason why any person should not get 
their stock, he can pass the stock to them with a provision that they 
must,sell it within a period of time. 

But I want you to think for a minute in this Christiana situation 
about all of the corporations, charitable institutions, and all that 
hold this stock. 

Christiana has been a very popular company for Harvard Univer- 
sity and the University of Chicago and various charities and pension 
funds and institutions to invest in because it has sold at a little less 
than’ its-liquidation value at all times and therefore has been a very 
attractive investment for them. 

Now these people all want to get. this General Motors stock, and 
they certainly do not want any built-in tax liability in getting it, and 
it seems to me that we have a problem here of being awfully sure that, 
first, this legislation does not prevent the court, if he thinks it is proper 
and fair and equitable; from seeing that the stock which would go to 
Christiana is passed through to its shareholders; and if there is any 
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reason why there should be anything done here which would prevent 
stock from falling into the wrong hands, I think we can trust the court 
to do it, and if he does not do it, I am sure the Supreme Court will do 
it.sir. ‘Thank you very much. , 

‘Senator Frear. I really think, Mr. Chairman, that if some Sunday 
the members of this committee wanted to take the report and recom- 
mendations of Mr. Dallstream dated August 1958 and read them, they 
would have an enlightening experience, 

Mr. DatisrreaM. I should not think we would want to burden the 
record with it, but if yon would like to have it as an exhibit I should be 

lad to offer it. 

The Cuarrman. We could file it with the record. I will certainly 
be glad to read it myself. 

(The document referred to will be found in the files of the com- 
mittee. ) 

Mr. Datusrream. I wonder if I might, in closing, read a very short 
letter that Judge LaBuy read at the conclusion of this case: 

U.S. District Judge WALTER LaBvuy, 
Chicago. 

Your Honor: Noting a news clipping of February 17, could you stand taking 
a peek at one of the fragments of the Du Pont Co.? For that is what we are, 
hundreds of thousands of little fragments beside those big money interests that 
you associate normally with the companies. I am an old lady of 75, retired on 
dividend income. Last year’s total was $3,622.76, a booming year. During the 


depression the same holdings brought in a little over $900, and could again if 
another one hit. 


One of my last year’s dividends was 26 cents semiannually, gospel truth, 18 
cents a share on two. Others are $1.70, $2.63, $2.50, $3, $3.50, and so forth, quar- 
terly. Then $5, $6, $7.50, and so on. Du Pont pays me $114—one of my two big- 
gest. But can it, if a split up calamity knocks the value of it in General Motors, 
and perhaps the whole market? If they give the shareholders the stock, two big 
taxes take chunks of it. Here in Massachusetts, which is death on anyone with 
stocks—giving us less exemption than others, then taking a straight 6 percent 
in income taxes—you can picture the field day on the little fragments. Now 
don’t get sorry for me. I am not sorry for myself. If I were any happier I 
would go straight upintheair. I lived through the $900 period and probably will 
again. I have a tiny home at the end of a cliff where the worst storm tides come 
over the seawall and porch and the door sills of my house, and I love every 
minute of it with my dear old scow that I navigate under my own power. 


The Cuarrman. It is a very appealing letter. 
Mr. Datistream (continuing) : 


I am just scrawling this because I honestly believe a man in your position 
wants to see the whole picture, of even the fragments. Take it in spirit that I 
toss it, not using busy moments toreply. Respectfully and sincerely. 

I wonder, Mr, Chairman, if I might also ask each of the members 
of the committee to put themselvés in Judge LaBuy’s shoes. I sup- 

he ought to take judicial notice of the proceeding down here 
t is a matter of public record. 

I wonder what he is going to think when he hears about the state 
in which it is suggested that we leave this situation, that he can go 
ahead and render his decision and then Congress will look at it after- 
ward. Would you make that decision in the light of expecting con- 
gressional relief or not expecting it? [Taughter. ] 

The Cuatrman. The last witness is Mr, William Jackman, presi- 
dent of Investors League, Inc. Mr. Jackman, wil] you come forward 
and present your statement. 
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STATEMENT OF WILLIAM JACKMAN, PRESIDENT, INVESTORS 
LEAGUE, INC., NEW YORK CITY 


Mr. Jackman. Thank you, Mr. Chairman. 

My name is William Jackman. I am president of Investors 
League, Inc., with national headquarters at 234 Fifth Avenue, New 
York, N.Y. The Investors League is a nonprofit, nonpartisan, volun- 
tary membership organization of thousands of individual investors, 
small and large, residing in every State of the Union. 

Mr. Chairman and members of the Committee on Finance, on behalf 
of our many investor members, I wish to thank you for the privile 
of appearing before this committee for the purpose of presenting the 
viewpoint of American investors on S. 200, Senator Frear’s bill to 
amend the Internal Revenue Code of 1954 so as to provide for non- 
recognition of gain or loss upon certain distributions of stock made 
pursuant to orders enforcing the antitrust laws. 

Enactment of S. 200 will correct a serious inequity in our present 
tax laws. 

There are hundreds of business corporations, large and smal], which 
own stock in other business enterprises. Generally speaking, if such 
companies distribute this stock to their own shareholders, the distribu- 
tion is considered as a dividend and is taxed as ordinary income. 

When legislation in the public interest is enacted which compels 
corporations to make such stock distributions, imposition of an ordi- 
nary income tax thereon is obviously unfair and inequitable and 
has so been recognized by Congress in several important precedents, 

The Public Utility Holding Company Act, passed in 1938, pro 
vided such companies divest themselves of subsidiaries in obedience 
to orders of the Securities and Exchange Commission. Congress 
promptly took action to declare that such distributions were not 
taxable as ordinary income. 

In 1956 Congress followed this precedent and wrote it into the 
Bank Holding Company Act to cover involuntary stock distributions 
arising from that legislation. 

The simple princi le recognized by such legislation is that there 
is no “income” involved in simply exchanging one piece of r 
for two pieces of paper—that there is no more and no less pie if the 
pie is merely sliced. To impose a tax on involuntary stock distribu- 
tions would be no tax on income, but would be a discriminatory con- 
fiscation of capital. 

Millions of investors, large and small, have placed their savings at 
risk by ownership of stock of hundreds of corporations which own 
stock in other corporations. They, nor corporate managements, have 
any way of knowing when the courts or some Government agency 
may order such distribution under our antitrust laws. 

Antitrust laws have been on our statute books for many years. They 
seem to be so worded that they can be interpreted quite differently by 
different public servants at different times. There seems to be no 
way of telling at what time ownership by a corporation of stock of 
another company may constitute a “monopoly.” Times and condi- 
tions change. So do attitudes of courts and enforcement agencies. 
Certainly the investor, the man whose savings create jobs for other 
men, should not be left at the mercy of such uncontrollable vagaries. 
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An important case in point is the Du Pont-General Motors case 
in which the Justice Department. is seeking, among other things, to 
foree Du Pont to distribute to Du Pont shareholders the stock they 
ewn in General Motors. The Du Pont Co. is requesting a different 
approach, but for the purposes of this presentation, let us review what 
would happen to Du Pont’s 200,000 shareholders in the event the 
Justice Department plan should be ordered into effect : 

The Du Pont Co. has owned with immunity for many years 63 mil- 
lion shares of General Motors stock. This is equivalent to 1.38 shares 
of General Motors stock for each share of Du Pont stock. General 
Motors stock is now selling around $51 a share, Under present. law 
the holder of Du Pont stock would receive 1.38 shares of General 
Motors stock now worth around $70, for each share of Du Pont he 
owns. Elis ordinary income tax would be from $14 to $63, depend- 
ing on his tax bracket, for each share of Du Pont he owns. Ob- 
viously such a tax could be nothing other than confiscation of capital. 
It bears no relation whatsoever to the company’s earnings. 

And mind you, gentlemen, there are over 200,000 direct owners of 
Du Pont stock, 48,500 of whom are Du Pont rank and file employees. 
In addition, over 1 million shareholders of investment companies, 
mutual funds and the like, own nearly one-half million shares of 
Du Pont. 

If S. 200 is not passed, and if the Justice Department plan should 
become effective, a dangerous precedent will be set that could harm 
many millions of investors in other companies, as well as Du Pont, 
which might be required to make such divestments, and create a shock- 
ing blow to incentive to invest in corporate industry. 

It is unfortunate that Senator Frear’s bill is identified in the minds 
of some people as a bill for the benefit of members of the Du Pont 
family. There is no mention of Du Pont in S. 200. There has been 
no court directive yet issued to compel the distribution in this case. 
S$. 200 would apply to all corporations where distributions of stock 
are made compulsory by court or Government agency edict. 

The bill is not designed to prevent dissolution of monopolies. It is 
designed to protect the interests of the millions of innocent little people 
whose interests become jeopardized through no fault of their own. 

We know the Treasury Department could use the tax money in- 
volved but these gentlemen surely must realize that such a collection, 
even if legal, would be immoral. 

We are not here to plead the cause of corporate management as such. 
We are here soley to ask for equitable treatment for the millions of 
investor shareowners of American industry from every walk of life 
whose savings provide the only source of job opportunity for all 
Americans. 

I wish to emphasize the serious inequity that failure to enact 
promptly S. 200 would impose upon some three-quarters of a million 
of innocent shareholders of General Motors stock alone. 

Under the Justice Department plan, certain Du Pont family-con- 
trolled investment corporations would receive in distribution 20 mil- 
lion shares of General Motors which under present law would be 
taxable at the rate of only 7%» percent. These companies would be 
compelled by order to self these 20 million shares of General Motors 
over a period of years. Many of the other 200,000 stockholders of 
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Du Pont might have to sell General Motors stock in order to pay their 
taxes of from 20 percent to 90 percent. 

Markets on the stock exchange are governed largely by supply and 
demand. Reasons why people sell stock are varied. Some may think 
the stock too high in price. Some might have to sell it to raise cash 
to buy a home, to pay hospital bills, to pay for college education, to 
settle an estate, to pay taxes—and for other such reasons. Such sales 
of General Motors stock last week, for instance, totalled some 190,000 
shares which other investors were willing to buy. When we add to this 
normal trading volume a huge amount of stock that must be sold, the 
supply becomes much greater than the demand and the tendency is 
for the market to decline seriously and a lot of innocent holders of 
General Motors who never owned Du Pont, and for various personal 
economic reasons had to sell, would be hurt by the lower price they 
would have to take for their stock. " 

And just who are these 750,000 shareholders of General Motors? 
They may be classified approximately as follows: 

529,000 individuals (of whom 227,000 are men and 302,000 are women) 

139,000 joint tenants 

31,000 trusts and estates 

1,300 banks and bank nominees 

500 brokers 

3,800 corporations and partnerships (including mutual investment companies, 
etc.) 

400 insurance companies 

200 libraries and cultural organizations 

400 fraternal organizations 

1,100 churches and religious organizations 

400 hosvitals and medical and health organizations 

1,100 charitable and benevolent organizations 

700 employee benefit funds and trusts 

9,700 custodians for minors 

30,300 unclassified 

Ownership of our major corporations probably follows a similar 
pattern and we can readily see that when the investors interests are 
at stake, the welfare of millions of people are at stake and these are the 
people who as individuals, in one degree or another, provide from their 
savings, on a part-time basis or otherwise, the capital needed to pro- 
vide jobs for our vast American working force. 

It is gratifying to know that Congressman Fulton of Pennsylvania 
has introduced in the House of Representatives H.R. 6653, a bill iden- 
tical to S. 200, which has been referred to the Committee on Ways 
and Means. This should facilitate speedy passage of this legislation 
when immediate preventive relief is so badly needed. 

Gentlemen, I thank you. 

The Carman. Thank you, gentlemen for being here. We have 
obtained a great deal of information. 

Senator Frear. Mr. Chairman, may I ask that the record be held 
open for a few days in order that Justice and the Treasury Depart- 
ment and any others that may want to bring in material can be per- 
mitted to do so. 

The CuHarrman. Without objection. 

The hearing is adjourned. 

(By direction of the chairman, the following is made a part of 
the record :) 
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WILMINGTON, DeEt., May 28, 1959. 
Hon. J. ALLEN FREAR, Jr., 
U.8. Senator, State of Delaware, 
Senate Office Building, Washington, D.C. 


DEAR SENATOR FREAR: I am now 75 years old and have been retired 10 years. 
During 42 years of industrial employment, I endeavored to accumulate shares in 
growth companies having a diversity of products, such as Du Pont, to insure an 
income during the twilight of life. 

The twilight has come and with it the sad news that my income will be 
reduced by the contemplated action of the Government taxing as a dividend the 
shares of General Motors to be returned to me by reason of the Supreme Court’s 
decision that Du Pont must divest itself of the shares of that company. 

I consider this proposal unjust and unfair. It isa penalty on thrift, a threat 
to security in old age, and a severe blow to stockholders, who are not guilty of 
yiolating any law. 

When I purchased shares in Du Pont, I considered I owned my pro rata share 
of its assets, including shares of General Motors. If now it is considered un- 
lawful for Du Pont to own General Motors shares, I want my shares of Gen- 
eral Motors returned to me, free of tax and without curtailment of any of the 
yoting rights or other privileges of that stock. 

If the GM shares are returned to me free of tax, I do not contemplate selling 
them and I would have the same assets and dividends as I now have in Du Pont 
shares. If the Tax Department imposes a tax on the spun-off GM shares, I 
fear I will have to sell Du Pont shares to avoid the heavy tax liability. 

At my age it comes hard to contemplate a lifetime plan for security threatened 
by a confiscatory tax on assets. It is unfair, unjust, and against good public 
policy. 

It is quite simple, Senator. I bought assets; I did not violate the law; I 
incurred no penalty, and I want my assets returned in full value. 

There is precedent, Senator, for this suggested action. In the 1920’s we owned 
shares in the North American Co., and when it, with other firms, was found 
to have violated the Utilities Holding Act, it was ordered to unscramble its 
assets. North American returned to us our pro rata share of its assets in 
the form of shares of stock of the several companies in its portfolio. 

There was no tax imposed. The Government considered the transaction‘ a 
return of assets. 

I do not consider that my plea is for special tax relief. There are overrid- 
ing considerations which make the contemplated taxation bad public policy. 
While there are over 200,000 Du Pont shareholders, no doubt there are over 1 
million shareholders in companies which may be ordered to divest themselves 
of certain shares as Du Pont has been. The effect would be far reaching and 
of serious consequences. 

It was indeed a pleasure, Senator, to note that you saw the void in the tax 
law which made the proposed taxation possible. We thank you for your action 
and commend you for the prompt introduction of remedial legislation. This 
certainly was an attempt to establish a sound public policy. 

Yours truly, 
JAMES T.. POWER. 





Satt LAKE Crry, Uran, January 27, 1959. 
Senator Frrar, 
Senator from Delaware, 
Senate Office Building, 
Washington, D.C. 


Dear SENATOR FREAR: I have noted that you have introduced a bill to relieve 
Du Pont common shareholders from paying income tax on General Motors stock, 
should it have to be distributed under court order; and as a small stockholder in 
Du Pont, I should like to thank you and to tell you I think this is very fine. 

It would, of course, be very unfair and discriminatory for the Federal Govern- 
ment to tax, as ordinary income, the distribution of General Motors stock to 
Du Pont shareholders. 

It would be as though the Government were taking away from you something 
that was rightfully yours and, upon giving it back, levying a tax upon something 
that you already own. The distribution of this General Motors stock is in no 
sense a windfall. 
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To cite an analogy, it would be as though the Government were to take a man’s 
automobile away from him and then before giving it back to force him to pay a 
tax for getting the car back. 

The over zealous Federal Government trustbusters cannot really hurt the Du 
Pont family per se, nor even General Motors or Du Pont corporation; but they 
could seriously, and unfairly, hurt the small Du Pont shareholder. 

I hold 30 shares of Du Pont common stock, and I will say that I worked very 
hard and saved very faithfully to be able to buy this stock 5 shares at a time. 
I was frugal and saved my money and went without things—when other people 
were perhaps squandering theirs—in order that I might have a share in our 
American free enterprise system. 

I am proud to be a small part of a company such as Du Pont which is built 
upon our American system of free enterprise and free initiative. 

It seems very unfair that a small shareowner such as myself—and there are 
many other thousands just like me—should be unjustly and unfairly penalized 
for their thrift and for their faith in the American way of life- 

Thank you again, and I sincerely hope that your bill shall pass. I know that 
the many other thousands of small Du Pont stockholders join me in thanking you. 

Sincerely, 
Howarp J. Tracy. 


Farrrax, Va., April 15, 1959. 
Senator J. ALLEN FREAkr, Jr., 
Finance Committee, 
U.S. Senate, Washington, D.C. 

Dear Senator FREER: Thank you very much for the copy of Senate bill 200, 
86th Congress, Ist session, which your staff very kindly forwarded to me at my 
request. 

Many of our citizens are intensely interested in the bill. However, may I take 
a few minutes to tell you why I am so concerned in the passage of this par- 
ticular proposal. 

My husband is a retired Regular Army officer with almost 40 years of active 
service including combat duty in World War I, World War II, and the Korean 
conflict. We are just an average family with two children (8 and 9 years of 
age, respectively), and we are currently paying for our home in Fairfax County, 
Va. Our income is my husband's retired pay plus a small income on investments 
which I inherited by direct transfer from my father’s estate. This included 100 
shares of Du Pont stock (at 94) plus 50 shares of General Motors stock pur- 
chased in September 1953. This GM stock now totals 159 shares by using right 
of purchase and a stock split. Our sole purpose for having conservative-type 
stocks and our Government savings bonds is to assure sufficient money for our 
now small children to receive adequate care and education in case we are not 
living. 

It would be a very excessive tax burden for us to accept by forced court order 
additional General Motors stock as dividends instead of as long-term capital 
gains. Further, the potential serious impact on our family’s financial situation 
if this bill does not pass is paralleled by the hundreds of other similar small 
stockholders who have invested in these same stocks (or mutual funds) over a 
long period of time purely for the purpose of supplementing their retirement 
income or whatever social security benefits that may accrue to them. 

I hope that Senate bill 200 will become law. 

Sincerely, 
SARAH A. COLLIER 
Mrs. William A. Collier. 


WILMINGTON, DeEL., May 22, 1959. 
Subject : Senate bill No. 200. 


Hon. Harry F. Byrp, 
Chairman, Senate Finance Committee, 
U.S. Senate, Washington, D.C. 

Dear Sir: I am writing to request your support of Senator Frear’s bill No. 200 
which as you know is intended to make possible the distribution of corporate 
stock investments in antitrust cases, without penalty to the recipients and dis- 
ruption of the market. 
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lam 53 years old. My wife and I have worked hard to educate our children 
and we must soon face retirement. Most of what we have been able to save is 
invested in a few shares of Du Pont stock, much of which is pledged as collateral 
on a loan. . 

We are not prepared to face the tax penalty or the loss in value resulting from 
dumping large blocks of stock on the market. Senator Frear’s bill will let us 
keep our investment and not subject us to losses or tax penalties until we actuaily 
liquidate our holdings. set , 

Congress acted wisely to protect the small investor under similar circumstances 
in connection with the Bank Holding Company Act (1956) and the Public Utility 
Holding Company Act (1938). Iam sorely reminded of the latter, since it ruined 
a 15-year career for me in the public utility business, although my investment 
losses were not severe, 

If you could persuade the Congress to grant some mercy to hundreds of thou- 
sands of small investors (particularly those of us who are in our twilight years) 
by passage of Senate bill No. 200, it might facilitate the court’s predicament in 
resolving the Du Pont-General Motors case with justice. 

Sincerely, 
Dean C. STEELE. 


STATEMENT ON S. 200, SGTH CONGRESS, 1ST SESSION 


The Committee on Taxation, the Association of the Bar of the City of New York, 
New York, N.Y. 


Our comments set forth herein are confined to technical aspects of S. 200, as 
distinguished from matters of policy upon which we express no opinion. 

1. The definition of “divested stock” includes at section 1111(d)(2)(D) the 
unique requirement that the divesting judgment, decree, or order recite that 
nonrecognition of gain under section 1111 is required in order to reach an equita- 
ble judgment, decree, or order. This provision seems undesirable because (a) the 
persons issuing the order, for example, the Federal Trade Commission, may not 
be qualified to make such determination; and (b) the statute provides no stand- 
ards to serve as a guide for the determination of whether the judgment, decree, 
or order is equitable. Blimination of the provision need not remove all protec- 
tion in view of section 1111(a) (3), discussed in the next succeeding paragraph. 

2. Section 1111(a)(3) provides that section 1111(a)(1) shall be inapplicable 
if one of the principal purposes of the “transaction” is tax avoidance. By the 
reference to section 1111(a)(1), which relates to the distribution, the word 
“transaction’’ may be interpreted to refer only to the distribution of the divested 
stock rather than its acquisition, even in cases in which a divesting order 
might have been contemplated at the time of the acquisition. Although we are 
not advancing a recommendation on the policy question, we assume that careful 
consideration will be given to whether the acquisition or the distribution should 
be the significant tax avoidance factor. On the one hand, a corporation 
may invest its earnings and profits in an acquisition with the thought that a 
divesting order may permit it to make a distribution in kind to ts shareholders; 
here, the acqusition has a tax avoidance purpose. On the other hand, where a 
corporation has made an acquisition for entirely sound business reasons, and the 
divesting order requires either a sale or a distribution to shareholders, the 
corporation's decision to distribute to shareholders may be primarily tax moti- 
vated. The bill and the committee report should carefully describe the transac- 
tions which are intended to be tax free and those to which tax freedom is to be 
denied to prevent tax avoidance. 

3. If the purpose of the distribution alone is to be significant, we wish to note 
that section 1111(a)(3) omits the following language of section 355(a) (1) (B) 
of the 1954 Internal Revenue Code: “(but the mere fact that subsequent to the 
distribution stock or securities in one or more of such corporations are sold 
or exchanged by all or some of the distributees * * * shall not be construed 
to mean that the transaction was used principally as such a device).” 

We are not sure whether the absence of this language in section 1111(a) (3) is 
intended to have any significance. Consideration should be given to adding 
the language of code section 355(a)(1)(B) to the bill, or to stating in the 
committee report that it is not intended to be included. 

Section 1111(a) (3) substitutes for the language quoted from code section 
355(a)(1)(B) a clause stating that the mere existence of earnings and profits 
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shall not be determinative. Presumably, although this is not entirely clear, the 
reference is to the existence of earnings and profits at the time of the distriby. 
tion. This should be clarified; moreover, the committee report might well state 
that the inclusion of this parenthetical clause creates no inference to the con- 
trary in code section 355. 

4. The bill makes no provision for a tax-free exchange at the corporate level. 
This could be significant where the divested property is other than stock. Gop. 
sideration should be given to whether it would be desirable to permit a tax-free 
exchange of the property for stock or, possibly, securities in another corporation 
not controlled by the transferor. Such a provision appears in section 1081 (re 
lating to exchanges or distributions in obedience to SEC orders), which is even 
broader in permitting tax-free exchanges of property for other property. If such 
a provision is adopted here, consideration might also be given to whether it 
should be elective. 

5. Section 1111 is also inapplicable to the situation where property other than 
stock is distributed. While a property distribution may be an unusual situation, 
there may be situations where the distributing corporation is required to divest 
itself of convertible debentures or warrants, either with or without stock. Or 
it may be desirable to distribute stock and debentures of a corporation in ex- 
change for stock and debentures of the distributing corporation. Such a broaden- 
ing of the bill to permit a tax-free distribution in such cases would be con- 
sistent with the policy and the provisions of code section 355. 

6. The bill contains no provisions dealing with “boot,” i.e., a distribution of 
property other than that permitted to be distributed tax free. It is not clear 
what policy reasons there are against treating such a distribution of “boot” in 
the Same Manner as is provided in code section 356. If there are none, it is 
suggested that this should be accomplished by a reference to section 1111 in 
section 356 with a cross-reference to section 356 at the end of section 1111. 

7. The definition of controlled corporation in section 1111(c)(2) does not 
indicate how long control must antedate the distribution. Compare section 
355(a)(1), which refers to control immediately before the distribution. The 
language of section 355(a)(1) should be brought over to section 1111(c) in 
order to cover the case in which the distributing corporation newly incorporates 
a particular business in order to distribute the stock of the new corporation. 
This would permit, among other things, appropriate allocation of earnings and 
profits in such a case. 

8. Section 1111(b)(1) refers to suits or other proceedings brought by the 
United States or an authorized Commission or Board under the “Sherman 
Act * * * and the Clayton Act.” Since antitrust suits or proceedings are some 
times brought exclusively under one of the two acts, the reference should be to 
the Sherman Act, the Clayton Act, or both. 

9. Several changes are recommended in the interest of achieving drafting 
uniformity : 

(a) Section 1111(a)(1) provides for nonrecognition of gain or loss and non- 
inclusion in income in the case of defined divestments. It thus covers cases in 
which, in the absence of the provision, gain or loss would be recognized on a 
distribution which is treated as an exchange and also cases in which a dis- 
tribution would otherwise be taxed as a dividend. However, section 1111(b) 
refers only to cases in which gain or loss is not recognized, and section 
1111(4)(1)(D) only to nonrecognition of gain. If the latter provisions are re- 
tained (see our comments in pars. 2 and 10(b)), they could be more closeely 
geared to the language of section 1111(a) (1). 

(b) With one exception, the words “distributed,” “distribution,” and “dis- 
tributing” are used to describe the transactions to be covered. However, sec- 
tion 1111(c)(1) refers to a “distribution or exchange.” Consistency would re 

quire that the words “or exchange” be eliminated. 

10. Several provisions of the bill would seem to require amendment of other 
provisions of the Internal Revenue Code in order to incorporate those provisions 
and integrate section 1111 into the code: 

(a) Section 1111(c)(2) is the same definition of control as appears in code 
section 368(c). It is suggested that code section 368(c) be amended to include 
a reference to section 1111(c) (1), that section 1111(¢)(2) be eliminated, and 
that a cross-reference to code section 368(c) be added at the end of section 
1111. 

(6b) Section 1111(b), relating to basis of property acquired in distributions, 
is the same rule as is provided in code section 358. It is suggested that code 
section 358 be amended to include a reference to section 1111, that section 1111 
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(b) be eliminated, and that a cross reference to code section 358 be added at 
the end of section 1111. 

(c) Section 1111(c), relating to allocation of earnings and profits, is the same 
rule as is provided in code section 312(i) in the case of section 355 distributions. 
However, in the case of section 1111 distributions, the allocation is to be made 
only where the stock to be divested constitutes stock of a “controlled” corpora- 
tion. It is suggested that code section 312(i) be amended to include a reference 
to section 1111 ‘in the case of a distribution or exchange of stock in a controlled 
corporation”, that section 1111(c) be eliminated, and that a cross-reference to 
eode sec. 312(i) be added at the end of section 1111. (If this suggestion is 
adopted, our suggestions in par. 10(a) above could be disregarded, because code 
sec. 368(c) is by its terms applicable to code sec. 312.) 

11. Section 1111(a) (4), relating to a distribution involving gift or compensa- 
tion, should be eliminated and restated merely as a cross-reference in the same 
manner as is done in code section 351. 

12. Section 3 of the bill would make the amendments applicable with respect to 
distributions made after June 1, 1958. However, section 1111(d) (2) would, in 
defining the term “divested stock,” limit the application of the amendments to 
distributions pursuant to judgments, decrees, or orders entered after June 1, 
1958. With respect to these effective date provisions, the following suggestions 
are made: 

(a) The reference to the effective date should be eliminated from section 
1111(d)(2) and section 3 of the bill made the only effective date provision. In 
this connection, it should be decided whether the date of the distribution or the 
date of the judgment, decree or order should be controlling, but there should be no 
need to refer to both. The best drafting technique would be to make the amend- 
ments applicable only with respect to taxable years ending after June 1, 1958 (or 
whatever substitute date is finally adopted), but only with respect to distribu- 
tions made after that date (or to judgments, decrees, or orders entered after that 
date if the date of entry is to be the criterion). 

(b) If the bill is to be made retroactive to June 1, 1958, or to some other past 
date, its retroactive application may adversely affect the tax consequences of 
transactions which have already taken place, including transactions in closed 
years. For example, the bill might deny the recognition of loss in a past distri- 
bution, or it might deny an attractive intercorporate dividends received deduc- 
tion. In other cases, it might remove a gain transaction from a loss period and 
postpone it to a subsequent profit period. For this reason, we recommend that it 
should be elective with respect to distributions made after the effective date but 
prior to the date of enactment. 

Respectfully submitted. 

James B Lewis, Chairman, D. Nelson Adams, R. Palmer Baker, Jr., 
William L. Cary, John F. Costelloe, Henry W. de Kosmian, Vic- 
tor FE. Ferrall. Richard H. Garner, Francis A. Goodhue, Jr, Mau- 
rice C. Greenbaum, Richard Kilcullen, Daniel C. Knickerbocker, 
Jr., Sanl Duff Kronovet, William B. Landis, Jr., O. Carlysle 
McCandless, Winthrop R. Munyan, James P. Murtagh, Richard 
G. Powell, James Q. Riordan, Sidney L. Roberts, Donald Scha- 
piro, Secretary, Gerald Silbert. 

Dated: June 3, 1959. 


JERSEY City, N.J., 
March 23, 1959. 
Hon. Crirrorp P. Case, 
Senate Office Building, 
Washington, D.C. 

Deak Senator Case: Thank you for your letter of March 17, regarding the 
Frear bill (S. 200) to make involuntary distributions of property nontaxable. 
Iam gratified to learn thau you intend to make a careful study of it. 

This bill means a great deal to me. I am approaching compulsory retirement 
in about 6 months and it just happens that my retirement investments are 
centered in Du Pont and General Motors stocks. I shall need all the invest- 
ment income I can get just to meet the demands of daily living. 

The Government could not have found a better way to destroy the security 
of my retirement. If its plan for the sale and distribution of 63 million shares 
of General Motors stock over a 10-year period were adopted, I would be forced 
to sell 75 percent of my Du Pont stock to avoid having part of my investment 
returned to me as a taxable dividend. It is expected by experts that about 
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7 million shares of Du Pont would be sold for this and similar reasons, so I 
would have to work fast even to get my cost out of it before the price declined, 

My General Motors investment would.be hit even harder. If I held on to it, 
the general opinion is that I could reasonably expect that the price would be 
depressed for 10 years. This is two-thirds of my expected life at age 65. ff 
I sold it I would have to pay a capital gains tax out of the proceeds, thus re. 
ducing my future dividends and growth of investment. 

The sale of either or both stocks would solve little for then I would face the 
almost insoluble problem of what to buy and when. What was a good inyegt. 
ment in 1950, 1955, or 1957 is not necessarily a good investment in 1959 and q 
mistake can seldom be retrieved. For example, the price of General Electri¢ 
stock did not recover its 1929 price for 25 years: American Telephone & Tele 
graph is still 70 points below its 1929 high. There are many similar cases, 

the Frear bill oniy lets me keep what I already own. Since it has already 
been done in certain other involuntary distributions, this sets no precedent. _ 
Sincerely, 


Henry L. Payre, 


AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, 
New York, N.Y., June 2, 1959. 
Hon. Harry FLoop Byrp, 
Chairman, Committee on Finance, 
U.S. Senate, Washington, D.C. 

Deak SENATOR Bykp: We are writing to furnish your committee with our views 
on 8S. 200 which would permite a tax-free distribution of stock to shareholders 
when such distribution is made pursuant to an order enforcing the antitrust 
laws. We believe that the bill should be reported favorably. 

At this time, a distribution made pursuant to an order enforcing the Sherman 
Act or the Clayton Act receives no special consideration for income tax purposes 
and its tax effects are determined generally under section 301 of the Internal 
Revenue Code. Unless the distribution qualifies under the strict requirements 
of section 355, the shareholder receiving the stock may have to pay tax computed 
as odinary income rates on the fair value of the stock received. 

In many instances, this results in a penalty on those shareholders who were 
passive participants in the activities which gave rise to the court order. Most 
stockholders in the modern publicly held corporation which has run afoul of the 
antitrust laws do not actively participate in setting corporate policy. These 
policies are set by the management of the corporation. While it is true that 
management continues in office at the sufferance of the shareholder, it is diffi- 
cult to believe that the millions of individuals who own a few shares of common 
stock are actively reviewing corporate policy and on the alert for possible viola- 
tions of Federal antitrust laws. 

In view of the complexity of those laws, it is unreasonable to suggest that this 
inactivity of shareholders is improper. The antitrust laws are stated in fairly 
broad terms and it is quite difficult to determine that an act will be a violation 
in the absence of a specific precedent. Undoubtedly the increased use of the 
consent decree reflects this uncertainty in the meaning of the law on the part of 
all parties concerned in an antitrust proceeding. If the active participants have 
difficulty in interpreting the law, the average shareholder cannot be blamed for 
his acquiescence in management’s activities which may give rise to an antitrust 
order. 

The antitrust laws already have provisions for the assessment of damages and 
fines for violations. The present income tax treatment of distributions pursuant 
to an antitrust order has the effect of imposing an additional charge for a viola- 
tion of the law and in amounts that vary in importance depending on the circum- 
stance in each case. If it is believed that the present provisions for damages 
and fines which may be imposed for antitrust violations are insufficient, then 
these provisions should be strengthened. 

Congress has recognized the desirability of postponing the tax consequences 
in several other situations where a taxpayer is required to dispose of property 
as a result of governmental action. The nonrecognition of gain or loss in the 
case of a distribution of stock made pursuant to an antitrust order would be 
consistent with the policies expressed in a number of other provisions of the 
Internal Revenue Code. 

For example, the Federal Communications Commission is empowered to re 
quire the disposition of property in order to carry out its policies. Under such 
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circumstances, section 1071 provides for the nonrecognition of gain which may 
pe realized. Until recently it was possible for taxpayers to use this provision 
so as to receive an unintended benefit. Thus, taxpayers who deliberately vio- 
jated the law were able to obtain a tax advantage. While this was not desir- 
able, the basic policy underlying the provision was appropriate. An amend- 
ment made by the Technical Amendments Acts of 1958 (Public Law 85-866, 
sec. 48) was directed at this problem in order to make 1071 available only to 
the innocent taxpayer who has not deliberately violated the law. 

In a similar manner, the tax relief which is provided by S. 200 would not be 
available to corporations which deliberately violate the antitrust laws, Pro- 

section 1111(d)(2)(D) of the bill makes it clear that the order which 
requires the distribution also must recommend the nonrecognition of gain. Itis 
doubtful that such a recommendation would be made where the court did not 
consider it appropriate under the facts and circumstances of the case. This 
would seem to provide adequate protection against a rash of corporate acquisi- 
tions and at the same time would permit a greater degree of equity than would 
a statutory presumption based upon the length of the holding period of the 
property distributed. This would facilitate enforcement of the antitrust laws 
and encourage speedy settlement of cases. 

There are additional situations under the Internal Revenue Code which sup- 
port the view that S. 200 is consistent with previously expressed congressional 
policies. The Securities and Exchange Commission may order a sale, exchange, 
or distribution of stock in order to simplify a public utility holding company 
system. The exchanges and distributions which would be necessary to comply 
with such an order are compulsory rather than voluntary and Congress has pro- 
yided in section 1081 that no gain or loss shall be recognized under such 
circumstances. 

Section 1101 is another illustration. Under the Bank Holding Company Act 
of 1956 ownership or control of nonbanking companies generally is prohibited. 
The Board of Governors of the Federal Reserve System is permitted to certify 
that a distribution of stock in a nonbanking company has been made in order to 
carry out this requirement of the Bank Holding Company Act. In this event, 
gain to the shareholder is not recognized. 

We respectfully urge that your committee report favorably on S. 200. 

Respectfully, 
WaLLace M. JENSEN, 
General Chairman, Committee on Federal Tawation. 
THoMaAS J. GRAVES, 
Chairman, Subcommittee on Determination of Tawvable Income. 
LESLIE MIIs, 
Chairman, Subcommittee on Corporations and Stockholders. 


New York, N.Y., May 15, 1959. 
Hon. Harry Byrrp, 


Senate Finance Committee, Washington, D.C. 


Deak SENATOR Byrrp: While attendance at annual meetings, representing as a 
public duty without compensation, independent shareholders will keep me from 
the hearings on the Frear bill for the relief of shareholders when antitrust 
decrees are involved, I ask that my comments be noted on the record of the 
hearings of May 26 and 27. 

While we often disagree at these meetings with the Du Pont management on 
many issues, such as executive compensation, the absence of the right of cumu- 
lative voting, insufficient option protection, etc., on this issue the public share- 
holder interest and corporate democracy alike can only benefit from the enact- 
ment of such legislation. 

Anything which encourages the passing of stock into the hands of the public 
citizens instead of in compact blocks of voting control should be encouraged by 
the Congress. 

The precedent of the Utility Holding Company Act legislation is an excellent 
one to serve as a model and this measure asked for by Senator Frear most cer- 
tainly will accomplish not only at Du Pont but when it happens elsewhere. 

Thank you for your courtesy in inserting this letter into the public record of 
the hearings. 

Sincerely yours, 


Lewis D. GILBerrt. 
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DENVER, CoLo., May 18, 1 
Re Frear bill 7 _ 
Hon. Harry Fioop Byrp, 
Chairman, Senate Finance Committee, 
Washington, D.C. 


My Dear SENATOR Byrp: I would like to present this letter in support of the 
above bill on which hearings have been scheduled on May 26 and 27. 

Some of the reasons why the bill should be passed are outlined in a letter] 
addressed to the Wall Street Journal, as per copy attached. 

Disregarding a number of devious reasons for and against the bill, your com. 
mittee should not lose sight of the simple arithmetic involved. 

Even if he receives another piece of paper in the form of a General Motors 
stock certificate, a Du Pont stockholder will be in exactly the same position in 
which he was before. He has two pieces of paper instead of one, represent 
the same equity. No gain will be realized until stock of either Du Pont or 
General Motors has been sold. Why should income tax be paid on the mere 
receipt of a piece of paper, as long as there is neither an increase in the under. 
lying equity, nor a gain measurable in money? 

I would appreciate your making my representations a part of your record, | 
am a small stockholder owning five shares of Du Pont stock. I am not asking 
for the General Motors stock certificate. But if it is sent to me and my equity 
in my Du Pont stock is reduced correspondingly, it would be most unfair if I 
were taxed as long as I am still holding the same equity and have not realized 
any capital gain or other money income. 

Very sincerely yours, 


HERBERT V. MUELLER. 


Denver, CoLo., May 18, 1959. 

Eprror, THE WALL Street JourNAL: I am a small stockholder of Du Pont Co, 
owning five shares. As such I read with considerable interest your Washington 
report (your May 15 issue) on the hearings scheduled by the Senate Finance 
Committee on the bill sponsored by Senator Frear “‘to give tax relief to persons 
receiving stock under an antitrust divestiture decree.” 

While it is conceded that the tax burden on Du Pont stockholders in the event 
of a G.M. stock distribution would be severe under present income tax rulings, 
it is stated that the Frear bill (which would exempt a stockholder from income 
tax on the G.M. stock received until he sells it) “faces a rough road.” 

The arguments against the bill seem far fetched and inequitable in the ex- 
treme. As a simple matter of arithmetic, why should I pay a tax on the re 
ceipt of an additional piece of paper? If a G.M. stock certificate is distributed 
to me as a stockholder of Du Pont, the value of my equity has not increased by 
one penny. I merely hold two stock certificates instead of one, and the two to- 
gether will be equal in value to the former one certificate. 

Nobody objects to the payment of an income tax on capital gain realized. 
But as long as I do not wish to sell either the Du Pont stock, or the G.M. stock, 
no gain has been realized. 

It is stated that “Du Pont has violated the Federal antitrust laws,” so its 
stockholders must be punished. Considering the complexity of the problems 
involved in most antitrust suits of this nature, such “violation” of the law as de 
termined by the court is at best a technical one, and not an intentional one 
calling for punishment. 

It is also stated that some Senators fear the political consequences of sup 
porting a bill that could be interpreted as designed primarily to give relief to 
some of ‘the Nation’s largest concerns. Of course everything can be misin- 
terpreted by anyone at any time. But a bill that merely postpones income tax 
liability of a small stockholder until he has realized a gain from the sale of his 
equity can hardly be correctly interpreted as giving tax relief to either Du Pont 
or GM. 

Very truly yours, 
HERBERT V. MUELLER. 





COMMERCE AND INDUSTRY ASSOCIATION OF NEw YorK, INC., 
New York, N.Y., June 9, 1959. 
Re S. 200—F rear approved 
Hon. Harry, FLoop Byrp, 
Chairman, Committee on Finance, U.S. Senatc, Washington, D.C. 
Dear SENATOR Byrd: Commerce and Industry Association has reviewed and 
approves S. 200, which would provide for a deferment of taxes payable by 
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stockholders with respect to distributions of stock in compliance with court 
mandate in an antitrust case, and we request that this letter be included in 
the record of the public hearings on the measure which your committee opened 
on May 26. 

The bill would alleviate the tax impact of a final decision in an antitrust case, 
such as the recent Du Pont case, requiring one corporation to dispose of stock 
held by it in another. Under present law, if the defendant corporation is 
ordered to sell the stock the corporation may realize a taxable gain, and if the 
defendant corporation is ordered to distribute the stock to its stockholders, the 
stockholders will receive a taxable dividend. 

These adverse tax results follow even though the transaction is involuntary 
and ordered by the court. Furthermore, so far as the stockholder receiving 
such a distribution is concerned, he has not received an ordinary dividend but 
nas been forced to split his original investment in the stock of defendant A into an 
investment in the stock of corporations A and B. 

The bill would permit stockholders of such a defendant in an antitrust case 
to receive a distribution of stock ordered by the court without being treated as 
a dividend for tax purposes. It would require them (the stockholders) to divide 
the cost of their investment between the old stock and the stock distributed, 
thus deferring any accounting for gain or loss until one stock or the other was 
sold. The bill would not permit the defendant corporation to sell such stock 
without paying a tax on the gain. The amendment would apply only to stock 
distributions ordered by the court in antitrust cases and would not apply to 
a transaction in which one of the principal purposes is the distribution of cor- 
porate earnings. 

The merit of the bill is that it would avoid imposing large tax liabilities on 
stockholders of such a defendant corporation because of an involuntary transac- 
tion pursuant to court decree and would recognize that, as a practical matter, 
such stock distribution does not amount to the receipt of dividend income but 
is, in substance, a mere division of a continuing investment. 

For the foregoing reasons Commerce and Industry Association approves 8. 
200 in form and principle and urges your favorable action. 

Sincerely, 
THOMAS JEFFERSON MILEY, 
Ezecutive Vice President. 

(Whereupon, at 5:20 p.m., the committee adjourned subject to the 

call of the Chair. ) 


Xx 





